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Executive Summary  
 

Over 46 million people -- more than 17 percent of the U.S. population -- speak a 
language other than English at home.  These numbers are certain to increase because of 
the changing demographics of the U.S. population.  Between 1990 and 2000, for example, 
the Hispanic population alone increased almost  58 percent.  It is critical that the growing 
numbers of limited English proficient (LEP) residents be able to communicate with their 
health care providers.  Accurate communication ensures the correct exchange of 
information, allows patients to provide informed consent for treatment, and avoids breaches 
of patient-provider confidentiality.  Research provides many examples of the how the lack of 
language access negatively affects access to and quality of health care.  In order to ensure 
access to care for LEP residents, there are a number of federal and state laws and policies 
that compel publicly funded health care programs and activities to provide language access.   

 
This issue brief focuses on the language access responsibilities of federal fund 

recipients pursuant to the federal civil rights laws.  Federal fund recipients include hospitals, 
nursing homes, managed care organizations, state Medicaid agencies, home health 
agencies, health service providers, and social service organizations. In recent years, the 
Departments of Justice (DOJ) and Health and Human Services (DHHS) have provided 
extensive information and assistance to federal fund recipients and the public regarding 
language access.  As public interest and debate increase, federal policy in this area is being 
refined.  However, the core aspects of the policy have remained consistent:  

 
• Meaningful language access will only be accomplished over time and through the 

use of flexible approaches.   
 

• Federal fund recipients should:  (1) undertake assessment of the language needs of 
individuals in their service area; (2) consider developing a written plan for responding 
to those needs; (3) offer competent assistance services; (4) determine the need to 
translate written documents, particularly “vital” documents; (5) provide notices to LEP 
communities and individuals informing them of language assistance services; and (6) 
monitor the effectiveness of language assistance provided. 

 
• Federal fund recipients should seek to recruit and retain staff that reflects community 

culture and language and to improve cultural awareness and competency through 
ongoing staff training. 

 

Over the last two years, the federal and state laws and policies that address linguistic 
access have received a remarkable amount of attention.  These laws are being interpreted 
and clarified at a steady pace.  A number of factors are simultaneously coming into play to 
complicate the policy challenges, including increases in the numbers of LEP persons and of 
the different languages being spoken; concerns about the costs associated with providing 
competent language services and, in many areas, a limited pool of competent interpreters; 
concerns of the effects of LEP patients accessing the health care system without the ability 
to make informed decisions about their treatment; and a lack of knowledge among federal 
fund recipients and LEP patients of the legal requirements that affect the provision of 
services to LEP persons.  Attention is warranted to monitor these factors -- along with 
developments in federal and state laws -- to ensure that persons with limited English 
proficiency have access to needed health care services. 
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I. Introduction 
 
 

For more than thirty years, the federal government has played a critical role in 
ensuring that underserved racial and ethnic groups have access to timely and adequate 
health care services.  Passage of the federal civil rights laws and the Medicare and 
Medicaid Acts in the 1960s launched a major effort to protect the civil rights and safeguard 
the health of millions of elderly people and people with limited income or disabilities.  As 
both enforcer of the civil rights laws and a major purchaser of health care services, the 
federal government has treated members of national origin groups who are limited English 
proficient (LEP) as persons who may need protection.   

 
In recent years and through a change in administrations, the Departments of Justice 

(DOJ) and Health and Human Services (DHHS) have provided extensive information and 
assistance to the public and to federal fund recipients, such as hospitals, nursing homes, 
and clinics.  As public interest and debate increase, policy in this area is being refined.  The 
core aspects of the policy have remained consistent, however, as the federal authorities 
have said: 

 
• Meaningful language access will only be accomplished over time and through the 

use of flexible approaches.  
 

• Federal fund recipients should:  (1) undertake assessment of the language needs of 
individuals in their service area; (2) consider developing a written plan for responding 
to those needs; (3) offer competent interpreter services at no cost to limited English 
proficient individuals; (4) determine the need to translate written documents, 
particularly “vital” documents; (5) provide notices to LEP communities and individuals 
informing them of language assistance services; and (6) monitor the effectiveness of 
language assistance provided. 

 
• Federal fund recipients should seek to recruit and retain staff that reflects community 

culture and language and to improve cultural awareness and competency through 
ongoing staff training. 

 
After providing an overview of the need for linguistically appropriate health care services, 
this policy brief focuses on the recent federal activities to clarify and enforce language 
access responsibilities under the federal civil rights laws.  Policy and program developments 
in the states are also highlighted.   
 
 
II. The Need for Language Access 
 
 
 Over 46 million people -- more than 17 percent of the U.S. population -- speak a 
language other than English at home.1  While detailed data from the 2000 census are not 
yet available, data from the 1990 census found 26 percent of all Spanish speakers, 29.9 
percent of all Chinese speakers, and 28.2 percent of all Vietnamese speakers reported they 
spoke English “not well” or “not at all.”2  These numbers are certain to increase because of 
the changing demographics of the U.S. population.  Between 1990 and 2000, for example, 
the Hispanic population alone increased 57.9 percent.3  

2



 
Excluding English, the 20 most commonly spoken languages in the United States 

are:  Spanish, French, German, Italian, Chinese, Tagalong, Polish, Korean, Vietnamese, 
Portuguese, Japanese, Greek, Arabic, Hindi, Russian, Yiddish, Thai, Persian, French 
Creole, and Armenian.4  The vast majority of non-English speakers are Spanish-speaking;5 
all told, however, over 300 different languages are spoken.   
 

Today, hundreds of languages are spoken in both urban and rural areas of the 
United States.  According to 2000 census estimates, over 17 percent of the population 
speaks a language other than English at home, and some states’ populations are 
significantly above the national average -- 39.5 percent in California; 36.5 percent in New 
Mexico, 31 percent in Texas, and over 23 percent each in Arizona, Hawaii, Nevada, New 
Jersey, and New York.6  In Los Angeles County alone, more than 80 languages are 
spoken.7  Multilingualism is spreading most rapidly beyond traditional urban areas.8  For 
example, since the mid-1990s immigration to North Carolina has increased by 73 percent, 
the largest such increase in the country.9 

 

 
It is critical that the growing numbers of LEP residents be able to communicate with 

their health care providers.  Accurate communication ensures the correct exchange of 
information, allows patients to provide informed consent for treatment, and avoids breaches 
of patient-provider confidentiality.10  The literature provides many examples of the how the 
lack of language access negatively affects access to and quality of health care.  

 
 Research has shown that language barriers create significant access issues.  
Some research shows that language issues are as significant as the lack of insurance in use 
of health services.11  In a recent survey, Hispanic children had much lower access to 
medical care than white children, but the gap became negligible when their parents’ English 
speaking skills were comparable to white parents.13  Non-English speaking patients have 
been found less likely to use primary and preventive care services and more likely to use 
emergency rooms.14  Non-English speaking women who did not visit their practitioners for 
cervical screening cited the inadequacy of translated materials as an influencing factor (one 
brochure described the screen as the “fat” test).15  LEP patients in a pediatric emergency 
department were found to use more medical resources (time and tests) than other patients.16 

Percentage of People Speaking A Language 
Other Than English At Home, Selected States, 

1990 and 2000
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 Language issues can also create difficulty when communicating with 
providers.  For example, Hispanic respondents who said they did not speak English as their 
primary language reported having greater problems communicating with their health care 
providers than those who spoke English as their primary language (43 percent v. 26 
percent).17  In addition, asthmatic patients who did not speak the same language as their 
physicians were less likely to keep scheduled office appointments and more likely to miss 
follow up medications and use the emergency room.18  Health care providers surveyed in 
Los Angeles, New York City, Houston, and Miami found language difficulties to be a major 
barrier to immigrants’ health care and a serious threat to medical care quality “since 
clinicians could not get information to make good diagnoses and because patients might not 
understand the treatment regimens prescribed for them.”19  Over one quarter (27%) of LEP 
patients who needed, but did not get, an interpreter reported they did not understand their 
medication instructions, compared with only two percent of those who either needed and 
received an interpreter or who did not need an interpreter.20  The use of untrained family 
members and friends to interpret has been associated with omissions, additions, 
substitutions, volunteered opinions, and semantic errors that can seriously distort 
translation.21 
 
 Language barriers are reflected in how LEP persons perceive their health care 
encounters.  Among Asian and Hispanic parents, for example, those who do not speak 
English as their primary language gave significantly lower ratings of their children’s health 
care than English speakers.23  A recent survey across 16 cities found that three of four 
respondents needing and getting an interpreter said the facility they used was “open and 
accepting,” compared to fewer than half (45%) of the respondents who needed but did not 
get an interpreter and 57 percent who did not need an interpreter.24  Of equal and disturbing 
importance are providers’ perceptions of language barriers.  A March 2002 report by the 
Kaiser Family Foundation found that the majority of doctors believe disparities in how people 
are treated within the health care system “rarely” or “never” occur based on factors such as 
fluency in English or racial and ethnic background.25 
 
 In sum, the dramatically growing need for language services is creating a business 
necessity for health care providers to address the issue.  Already, however, there are a 
number of federal and state laws and policies that compel publicly funded health care 
programs and activities to provide language access. 26  These laws are significant because 
health care is one of the most heavily government funded endeavors in the United States 
today.  It seems certain that increased demands will be placed on federal fund recipients by 
the growing numbers of national origin minorities who do not speak English.  Publicly 
financed managed care illustrates this point.  A recent study has found that 
Medicare+Choice plans are popular among Hispanic Medicare beneficiaries who are 
choosing their insurance, with 51.6 percent of Hispanics enrolled in Medicare+Choice 
nationally.27  In addition, all but two states (AK and WY) have some form of Medicaid 
managed care.28  The beneficiaries of these programs are disproportionately underserved 
racial, ethnic, and national origin groups.  As a result, some of the most advanced written 
policies for providing access to LEP persons are found in Medicaid managed care 
programs.29 
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III. Language Access Responsibilities under the Federal Civil Rights Laws  
 
 
 Congress passed Title VI of the Civil Rights Act of 1964 to ensure that federal money 
is not used to support programs or activities that discriminate on the basis of race, color, or 
national origin.30  Title VI says: 
 

No person in the United States shall, on ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.31 

 
The United States Supreme Court has treated discrimination based on language as national 
origin discrimination.32  Regulations issued by the U.S. Department of Health and Human 
Services in 1964 prohibit federal fund recipients from: 
 

• Using criteria or methods of administration which have the effect of subjecting 
individuals to discrimination because of their race, color or national origin; 
 

• Restricting an individual in any way in the enjoyment of any advantage or privilege 
enjoyed by others receiving any service, financial aid, or other benefit under the 
program; 

 
• Providing services or benefits to an individual that are different, or provided in a 

different manner, from those provided to others; 
 

• Treating an individual different from others in determining whether he satisfies an 
admission, enrollment, eligibility, or other requirement for a service.33 

 
The obligations under Title VI and implementing regulations apply broadly to any 

“program or activity” that receives federal funding, either directly or indirectly (through a 
contract or subcontract, for example), and without regard to the amount of funds received.34  
Covered entities include hospitals, nursing homes, managed care organizations, state 
Medicaid agencies, home health agencies, health service providers, and social service 
organizations.  Notably, the Title VI protections extend to all of the operations of the 
organization or individual, not just that portion that received the federal funds.35 

 
The federal government has long recognized that Title VI requires language access.  

In fact, the first Title VI regulations, directed at vocational education programs, provided that 
federal fund recipients “may not restrict an applicant’s admission to vocational education 
programs because the applicant, is a member of a national origin minority with limited 
English language skills.”36  In the decades following, the federal government has repeatedly 
recognized the need for federal fund recipients to offer meaningful language access.37   
 
 Within the U.S. Department of Health and Human Services, the Office for Civil Rights 
(OCR) is the agency that is charged with enforcing Title VI.  OCR can decide to initiate 
investigations on its own, but it must respond to complaints filed by an individual.38  When 
investigating complaints, the federal regulations require OCR to attempt resolution of the 
matter through settlement.  If settlement is not reached, OCR can terminate federal funding 
to the program that is out of compliance or ask the Department of Justice to sue for 
compliance.39   
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 The Alexander v. Sandoval Decision 
 

Title VI does not specify how private citizens can enforce it.  However, since 
enactment of the law in 1964 -- courts, Congress, federal agencies, federal funds recipients 
and private individuals have assumed that victims of Title VI violations had two independent 
remedies:  an administrative complaint filed with OCR or a lawsuit to challenge either 
intentional discrimination or actions which reflect disparate treatment or have a disparate 
impact under the Title VI regulations. 

 
In a recent 5-4 decision, the United States Supreme Court upset these long-standing 

assumptions and severely curbed lawsuits to enforce the Title VI disparate impact 
regulations.  The case, Alexander v. Sandoval,40 involved a challenge to the Alabama 
Department of Safety’s refusal to administer its driver’s examination in a language other 
than English.  The plaintiff, a Mexican immigrant, could read road signs but did not have the 
English skills necessary to take a written exam.  She filed a lawsuit, arguing that the driver’s 
license rule violated the Title VI regulations because it had the effect of subjecting limited-
English speakers to discrimination based upon their national origin.41 

 
Justice Scalia, writing for the majority, renounced the long-standing assumptions and 

refused to imply a private right of action to enforce the Title VI regulations.  The decision is 
based on three main findings.  First, while presuming the regulations to be valid, the Court 
said that they prohibit what the statute permits.42  Specifically, the Court found the Title VI 
statute to prohibit only intentional discrimination, not discrimination based on the disparate 
impact of a federal fund recipient’s actions.  Thus, the Court found that Congress could not 
have intended to allow private citizens to enforce actions the statute did not proscribe.43  
Second, the Court found its reasoning reinforced by the regulations themselves, which are 
directed to actions by federal agencies, not entitlements or protections for individuals.44  
Finally, the Court found that Congress could not have intended to create a private right of 
action to enforce the regulations where the statute already contained a comprehensive 
enforcement mechanism that authorized federal agencies to enforce the rules by terminating 
funding to violators or by other means authorized by law.45 

 
The effects of Sandoval are only beginning to be felt, but it is already clear that it has 

altered the legal landscape.  First, private enforcement of Title VI against organizations and 
individuals will be limited to situations where intentional discrimination can be shown.  It is 
more difficult to make the case for intentional discrimination than it is for disparate impact 
discrimination because the individual must establish that the organization or individual knew 
that it was engaging in a discriminatory act and, in fact, intended to do so.  Second, 
Sandoval has called into question private individuals’ rights to enforce the Title VI 
regulations against state actors through another federal civil rights law, 42 U.S.C. § 1983.  
Section 1983 provides a cause of action to individuals when the state deprives them of 
rights that are guaranteed by the U.S. Constitution or federal laws.46  The four dissenting 
members of the Court assumed that this type of action remains an option;47 however, the 
Sandoval majority did not address the question.  But recently, a federal circuit court of 
appeals held that individuals could not enforce the regulations through Section 1983.48  
Relying on the reasoning of Sandoval, the court decided that the plaintiffs could not enforce 
the disparate impact regulations because they impose an obligation “distinct” from that of 
the statute.  On June 24, 2002, the Supreme Court denied a petition asking it to review the 
circuit court ruling.49 
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Third, Sandoval raises questions about the continued viability of the Title VI 
regulations.  The majority assumed for purposes of the case that the regulations were valid.  
However, it noted “considerable tension” between the statute, which it said prohibits only 
intentional discrimination, and the disparate impact regulations, which proscribe activities 
that the statute permits.50  This statement from the Court appears to invite a future case on 
this issue. 

 
The Sandoval ruling is also raising questions about whether Title VI’s ban on national 

origin discrimination includes protections for LEP persons.  Before Sandoval, the most 
prominent case in this area was Lau v. Nichols.51  In Lau, the Court held that the San 
Francisco school district violated Title VI when it failed to provide adequate instruction for 
children of Chinese ancestry who did not speak English.52  The Court concluded that “there 
is no equality of treatment merely by providing students with the same facilities, textbooks, 
teachers and curriculum; for students who do not understand English are effectively 
foreclosed from any meaningful education.”53  The Court found it “obvious that the Chinese-
speaking minority receives fewer benefits than the English-speaking majority . . . which 
denies them a meaningful opportunity to participate in the educational program – all 
earmarks of the discrimination banned by the regulations.”54  Notably, the Sandoval majority 
acknowledged Lau’s interpretation of the statute to prohibit disparate impact discrimination 
against LEP persons but it gave this portion of Lau no weight.55  And while the majority did 
not question Lau’s conclusion that Title VI prohibited discrimination on the basis of 
language, this premise was called into question in a case that was recently dismissed by the 
Fourth Circuit Court of Appeals.56   

 
Finally, the curbing of citizen suits places added responsibility on the U.S. 

Department of Justice and the DHHS Office for Civil Rights to enforce the Title VI statute 
and regulations.  However, OCR is persistently underfunded and understaffed.57   

 
 Federal Guidance and Initiatives 
 
 The last two years have seen an increased volume of federal guidance on how 
entities can comply with the civil rights laws.  The White House, Department of Justice, 
DHHS Office for Civil Rights, and DHHS Office of Minority Health have issued guidelines.  
Taken together, these guidelines represent the federal government’s strong encouragement 
of federally funded entities to become acquainted with the LEP populations in their service 
areas and to develop and implement plans for improving access of these populations.  
However, these guidelines also recognize the need for flexibility -- that the approach 
developed by a large public hospitals serving large numbers of LEP patients will differ from 
that used by private practice physician who sees few LEP patients. 

 
Executive Order 13166 
 
On August 11, 2000, President Clinton issued Executive Order (EO) 13166, entitled 

Improving Access to Services for Persons with Limited English Proficiency.58  The reach of 
EO 13166 is extensive, affecting all “federally conducted and federally assisted programs 
and activities.”  This includes the Department of Health and Human Services and programs 
and activities that receive federal assistance such as Medicare, Medicaid and State 
Children’s Health Insurance Program (SCHIP) funding.   

 
EO 13166 contains two major initiatives.  First, each federal agency providing federal 

funding must draft a Title VI guidance specially tailored to its recipients. The agency-specific 
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guidance is to take into account the types of services provided by fund recipients, the 
individuals served by the recipients, and other factors that may be designated by the U.S. 
Department of Justice (DOJ).  Second, EO 13166 requires all federal agencies to meet the 
same standards as federal fund recipients in providing meaningful access to LEP persons.59  
All federal agencies (whether or not they provide federal financial assistance) must develop 
and implement their own plans to improve access to their federally conducted programs.60  
In carrying out the Order, “agencies shall ensure that stakeholders, such as LEP persons 
and their representative organizations, recipients, and other appropriate individuals or 
entities, have an adequate opportunity to provide input.”61 

 
EO 13166 designates the Department of Justice as the lead agency with the 

responsibility for providing LEP guidance to other federal agencies.  It incorporates by 
reference contemporaneously issued DOJ general guidance and instructs all federal 
agencies to issue LEP guidance consistent with DOJ policies.  The Order requires each 
agency to have developed and begun to implement its plan by December 11, 2000. Also by 
that date, each agency that provides federal financial assistance was required to submit to 
DOJ a draft of its guidance document for fund recipients.62 

 
General Policy Guidance from DOJ 
 
Simultaneous with the issuance of EO 13166, the DOJ provided General Policy 

Guidance to federal agencies announcing four factors for determining the extent of their Title 
VI obligations to assist LEP persons:63 

 
1. Number or proportion of LEP individuals who will be excluded from the services 

absent efforts to remove language barriers.  “Programs that serve a few or even one 
LEP person are still subject to the Title VI obligation to take reasonable steps to 
provide meaningful opportunities for access.”64  However, the numbers of LEP 
persons expected to be encountered will determine the reasonableness of efforts. 

 
2. Frequency of contact with the program.  If LEP individuals access the program on a 

daily basis, a recipient has greater duties than if contact is infrequent. 
 
3. Nature and importance of the program to beneficiaries.  More affirmative steps must 

be taken if a denial or delay of services may have critical implications for daily life 
(e.g. hospitals, schools) than in programs that are not as crucial (e.g. theaters, zoos). 

 
4. Resources available and cost considerations.  A small fund recipient with limited 

resources may not have to take the same steps as a larger recipient in programs 
where the numbers of LEP persons are limited.  Costs are a legitimate consideration 
in identifying the reasonableness of particular language assistance measures.65 

 
In balancing these factors, the appropriate mix of written and oral assistance must be 
addressed, including which documents must be translated, when oral interpretation is 
needed, and whether such services must be immediately available.66   
 

The federal government has recently launched an Internet gateway to EO 13166, 
called “Let Everyone Participate,” http://www.lep.gov.  The website contains information 
about the EO and federal agency guidance.  It also offers direct assistance to federal fund 
recipients.  For example, fund recipients can download “I Speak” cards that allow LEP 
persons to designate their primary language. 
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 Detailed DOJ Recipient Guidance 
 
 While asking federal agencies to expedite their issuance of guidance documents, the 
DOJ has worked to address concerns raised since EO 13166 was issued.67  In particular, 
the DOJ has received complaints from federal fund recipients (to the Departments of Health 
and Human Services and Labor) that the guidance documents could be confusing and 
impose unnecessary requirements.68  There have also been questions regarding the 
requirements of the Executive Order in light of the Supreme Court’s decision in Alexander v. 
Sandoval, which some commentators have read to impliedly strike down the Title VI 
regulations that form the basis for that part of the EO that applies to federally assisted 
programs and activities.69   

 
The DOJ first addressed these issues in an October 26, 2001 memorandum.  In this 

memorandum, it required all federal agencies to obtain public comment on agency-specific 
guidance documents and asked them to decide whether their guidelines needed to be 
subjected to more strenuous rule making procedures and Office of Management and Budget 
review.70  The memorandum also disagreed with the Sandoval commentators, finding that 
because the Supreme Court did not address the validity of the regulations or EO 13166, 
both remain in effect.71 

 
The final DOJ Recipient Guidance was adopted on June 18, 2002.72  This document 

is important because it represents the views of the lead federal agency responsible for 
enforcing Title VI and EO 13166, and it states:  “Consistency among Departments of the 
Federal government is particularly important.  Inconsistency or contradictory guidance could 
confuse recipients of Federal funds and needlessly increase costs without rendering” 
meaningful access.73  Therefore, the June 18, 2002 Guidance document is likely to become 
a benchmark against which other agencies’ LEP guidance policies are measured.  It makes 
the following major points: 

 
• State and local “English-only” laws do not excuse a federal fund recipient from 

complying with the federal Title VI obligations and agency guidance.74 
 

• While designed to be a “flexible and fact-dependent standard,” the starting point for 
determining meaningful access remains an individualized assessment that balances 
the four factors originally announced in the DOJ General Guidance:  (1) the number 
or proportion of LEP persons in the service population;75 (2) the frequency with which 
LEP persons come in contact with the program; (3) the importance of the program; 
and (4) the resources available to the recipient and costs.76  Analysis of these four 
factors will allow fund recipient to determine what language assistance services need 
to be offered. 

 
• Oral language services –interpretation -- may be needed.  Competency to provide 

oral interpretation does not mean that an individual must be formally certified; 
however, it does require more than self-identification as bilingual.77  When using 
interpreters, fund recipients should make sure they demonstrate proficiency to 
communicate information in both English and the other language, have knowledge in 
both languages of specialized terms, understand and follow confidentiality and 
impartiality rules, and understand and adhere to their role as interpreters without 
deviating to another rule such as counselor.78  
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• “When oral language services are necessary, recipients should generally offer 
competent interpreter services free of cost to the LEP person.”79  However, after 
receiving this offer, the LEP person should generally be permitted to use family 
members or friends to interpret if this arrangement is appropriate. 

 
• Written language services –translation -- may also be needed for “vital” documents.  

The fund recipient should decide which documents are vital, and this determination 
may depend on many factors, including the importance of the program, encounters 
with LEP persons, services involved, and consequences to the LEP person if the 
information is not provided accurately.80  

 
• The extent of the recipient’s obligation to translate written documents should be 

determined by the recipient on a case-by-case basis, looking at the totality of the 
circumstances in light of the four factor analysis.  However, taking the following steps 
will provide the recipient a “safe harbor,” or strong evidence of compliance with 
written translation obligations:  (1) The recipient provides written translations of vital 
documents for each LEP language group that constitutes five percent or 1,000, 
whichever is less, of the population of persons served or likely to be served.  
Translation of other documents, if needed, can be provided orally; or (2) If there are 
fewer than 50 persons in a language group that reaches the five percent trigger in 
(1), the recipient does not translate vital documents but provides written notice in the 
primary language of the LEP group of the right to receive competent oral 
interpretation of those documents, free of cost.81 

 
• After completing the four factor analysis and deciding what language assistance 

services are appropriate, recipients should develop an implementation plan.  There is 
“considerable flexibility” in developing this plan.  It does not have to be written; 
however, a written plan is viewed by the DOJ as likely to be the most appropriate 
and cost-effective means of documenting compliance.  Five elements for an LEP 
policy and effective implementation plan are suggested:  (1) identifying LEP 
individuals who need assistance; (2) deciding on the ways in which language 
assistance will be provided; (3) training staff; (4) providing notice to LEP persons; 
and (5) monitoring and updating the policy.82 
 

• The DOJ recognizes that compliance will take time and will look favorably on the 
intermediate steps recipients take that are consistent with federal guidance and 
move their service delivery toward providing full access to LEP persons.83 
 
DHHS Recipient Guidance 

 
 On August 30, 2000, the DHHS Office for Civil Rights became the first federal 
agency to issue guidance for recipients of federal funds.84  Following a DOJ instruction to 
agencies to obtain additional public comment, the guidance was re-issued on February 1, 
2002.85  Then, on July 8, 2002, the DOJ asked all federal agencies to republish their 
proposed guidance yet again, stressing the need for uniformity among the various federal 
agencies’ documents.86  Tracking the DOJ guidance, DHHS issued its revised guidance 
document on August 8, 2003.87 
 
 As required by EO 13166 and DOJ instruction, the August 2003 DHHS Recipient 
Guidance clarifies current obligations for federal fund recipients under Title VI.  This includes 
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hospitals, nursing homes, state Medicaid agencies, managed care organizations, home 
health agencies, health service providers, human services organizations, and any other 
health or human services federal fund recipient, as well as subcontractors, vendors, and 
subrecipients.88   
 
 The Guidance states DHHS’ intent that federal fund recipients take reasonable steps 
to ensure that LEP persons have meaningful access to programs and activities as well as 
the agency’s reluctance to impose undue burdens on small business, small local 
governments, or small nonprofits.  Adopting the “flexible and fact-dependent” approach of 
the DOJ, the Guidance asks all fund recipients to assess:  (1) the number or proportion of 
LEP persons eligible or likely to be served, directly affected, or encountered by the program, 
using program-specific data along with census, school, state and local, and community-
based data from the relevant service area; (2) the frequency with which LEP individuals 
have or should have contact with the program, activity, or service; (3) the nature and 
importance of the program or service to people’s lives; and (4) the resources available to the 
fund recipient and costs.89 
 
 DHHS notes that the four-factor analysis necessarily implicates the “mix” of language 
services, that is, whether oral interpretation and/or written translation services will be 
offered.90  The correct mix should be based on what is both necessary and reasonable in 
light of the four factors.  The agency notes that, depending on the circumstances, the 
assistance may need to be expedited while in other situations, “pursuant to an agreement, 
where there is no discriminatory intent, the purpose is beneficial and will result in better 
access for LEP persons, it may be appropriate for a recipient to refer the LEP beneficiary to 
another recipient.”91  For example, if a physician knows that a nearby physician’s office can 
provide linguistically appropriate services to an LEP patient and the offices have a 
custom/practice of referring patients between each other, it may be appropriate to refer the 
patient to the other physician. 
 
 The Guidance provides specific information about oral interpretation.  It describes 
various options available for oral language assistance, including the use of bilingual staff, 
staff interpreters, contracting for interpreters, using telephone interpreter lines,92 and using 
community volunteers.  It notes that interpreters need to be competent, though not 
necessarily formally certified.  The Guidance allows the use of family members and friends 
as interpreters but clearly states that an LEP person may not be required to use a family 
member or friend to interpret.  DHHS says recipients should make the LEP person aware 
that he or she has the “option” of having the recipient provide an interpreter for him/her 
without charge.  “Extra caution” should be taken when the LEP person chooses to use a 
minor to interpret.  Recipients are asked to verify and monitor the competence and 
appropriateness of using the family member or friend to interpret, particularly in situations 
involving administrative hearings; child or adult protective investigations; life, health, safety 
or access to important benefits; or when credibility and accuracy are important to protect the 
individual.  Moreover, if the fund recipient determines that the family member or friend is not 
competent or appropriate, the recipient should provide competent interpreter services in 
place of or, if appropriate, as a supplement to the LEP person’s interpreter.93 
 

With respect to written translation, DHHS says it will determine compliance on a 
case-by-case basis, taking into account the totality of the circumstances in light of the four-
factor test.94  However, like the DOJ guidance, the DHHS guidance designates “safe 
harbors” that, if met, will provide strong evidence of compliance with the recipient’s written-
translation obligations: 
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• The recipient provides written translations of “vital” documents (e.g. intake forms with 

the potential for important consequences, consent and complaint forms, eligibility 
and service notices) for each eligible LEP language group that constitutes five 
percent or 1,000, whichever is less, of the population of persons eligible to be served 
or likely to be affected or encountered.  Translation of other documents, if needed, 
can be provided orally; or 

 
• If there are fewer than 50 persons in a language group that reaches the five percent 

trigger, above, the recipient provides written notice in the primary language of the 
LEP language group of the right to receive competent oral interpretation of vital 
written materials, free of cost.95  
 

 According to DHHS, after the four factors have been applied, fund recipients can 
decide what reasonable steps, if any, they should take to ensure meaningful access.   
Fund recipients may choose to develop a written implementation plan as a means of 
documenting compliance with Title VI.96  If so, the following five elements are suggested for 
designing such a plan:   
 

1. Identifying LEP individuals who need language assistance, using for example, 
language identification cards. 

 
2. Describing language assistance measures such as:  the types of language 

services available, how staff can obtain these services and respond to LEP 
persons, and how competency of services can be ensured. 

 
3. Training staff to know about LEP policies and procedures and how to work 

effectively with in-person and telephone interpreters. 
 

4. Providing notice to LEP persons about available language assistance services 
through, for example, posting signs in intake areas and other entry points, 
providing information in outreach brochures, working with community groups, 
using a telephone voice mail menu, providing notices in local non-English media 
sources, and making presentations in community settings. 

 
5. Monitoring and updating the plan, considering changes in demographics, types of 

services, and other factors.97 
 
DHHS also notes that an effective plan will set clear goals and establish management 
accountability.  Recipients may want to provide opportunities for community input and 
planning throughout the process.98 
 

The August 2003 Recipient Guidance notes that systems will evolve over time, and 
DHHS will look favorably on intermediate steps that recipients take that are consistent with 
the Guidance.  DHHS repeatedly states its interest in working with fund recipients to 
disseminate examples of model plans, best practices, and cost saving approaches.99  

  
 OCR Complaint Resolution 

 
As noted above, the HHS Office for Civil Rights is the federal agency charged with 

enforcing Title VI and implementing regulations.  Over the last 30 years, OCR has 
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undertaken thousands of investigations and reviews involving language differences in health 
care and social services settings.100  The National Health Law Program has docketed the 
formal complaints that were resolved between 1988 and 1998.  The overwhelming majority 
of these reviews involved hospitals.  NHeLP is currently updating this docket and has noted 
that, over the last few years, the subject matter of OCR reviews has broadened, to include 
investigations regarding: 

 
• Renal dialysis:  for failing to provide qualified interpreters (Cook County Hospital 

Renal Dialysis Center); 
 
• Managed care: for failing to ensure that Medicaid health maintenance organizations 

did not engage in marketing practices which deny information or enrollment 
opportunities to LEP persons (Illinois Department of Public Aid) 

 
• Subsequent compliance review:  for failing to adhere to a previous voluntary hospital 

compliance agreement (Maine Medical Center); 
 

• Behavioral health:  for failing to have a policy concerning language assistance and 
effective communication with LEP persons (Northcoast Behavioral Health Care 
System); 

 
• Children’s rehabilitation:  for requiring LEP patients to provide their own interpreters 

(Rancho Los Amigos Rehabilitation Hospital, Los Angeles); 
 

• Home health:  for refusing to accept patients for home care services who did not 
speak English (Visiting Nurse Services of Western Massachusetts);101 

 
• State Department of Health:  A preliminary assessment has found that the North 

Carolina Department of Health and Human Services has turned LEP clients away 
because no interpreters were available; required LEP clients to use family members 
and friends as interpreters; and failed to assess language needs of national origin 
groups, evaluate interpreter competency, have procedures to determine when written 
materials need translation, train staff on language access requirements, and notify 
LEP persons that interpreter services are available to them at no cost.102 

 
Although they involve a range of federal fund recipients and situations, the OCR findings 
share a number of common features.  Specifically, they require federal fund recipients 
to: 
 
• Develop a written plan for providing LEP services; 

 
• Designate a staff person to coordinate Title VI activities;  

 
• Provide information and training to staff on these policies; 

 
• Post translated notices that contain information on the availability of no cost 

interpreters; 
 

• Maintain effective interpreter services by emphasizing in-person interpretation and, 
to the extent possible, minimize telephone interpretation; 
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• Provide translation of important forms and documents; 

 
• Collect, analyze, and maintain data to determine if interpreter services are 

adequately provided; 
 

• Monitor subcontractors and include a nondiscrimination clause in all contracts for 
services. 
 
Letter to State Medicaid/SCHIP Directors Regarding Federal Funding 
 
On August 31, 2000, the Health Care Financing Administration (now Centers for 

Medicare and Medicaid Services (CMS)) issued a letter to all state Medicaid and SCHIP 
directors that clarifies that federal Medicaid and SCHIP matching funds are available for 
state expenditures related to the provision of oral and written translation activities and 
services.103  The letter also informs the states of the DHHS Recipient Guidance.104 

 
The National Health Law Program surveyed the states to determine the extent to 

which federal funding is being used specifically to reimburse the costs associated with the 
provision of language services to Medicaid beneficiaries.  A handful of states report 
obtaining these federal matching funds, including Hawaii, Idaho, Maine, Massachusetts, 
Minnesota, Montana, New Hampshire, Utah, and Washington.  States can receive 
reimbursement for language services as an administrative expense (equal to 50 percent of 
the costs).  Idaho, Hawaii, Maine and Utah receive reimbursement as a covered service, 
thus obtaining reimbursement at a higher rate.  Different payment models are being used.  
Hawaii, Washington, and Utah contract with language interpretation agencies, to which the 
states pay directly for services.  In New Hampshire, interpreters contract with the state 
Medicaid agency and become participating Medicaid providers who are then reimbursed 
directly by the state.  Idaho, Maine, and Minnesota require providers to pay interpreters and 
then receive reimbursement from the state.105  The Washington Department of Health and 
Social Services has recently announced plans to move to a contract broker system for 
interpreter services.  State officials expect the change to result in reduced rates, lower 
administrative fees, and enhanced contract oversight.  The agency plans to implement the 
system effective January 1, 2003.106 

 
 Office of Minority Health Cultural and Linguistic Access Standards 

 
On December 22, 2000, following a lengthy period of public comment and 

collaboration, the HHS Office of Minority Health issued National Standards on Culturally and 
Linguistically Appropriate Services (CLAS) in Health Care.107  The standards are “proposed 
as a means to correct inequities that currently exist in the provision of health services and to 
make these services more responsive to the individual needs of all patients/consumers.”108   

 
The CLAS standards are independent of DOJ and OCR guidance documents.  

However, because they address many of the same issues in great detail and are aimed at 
health care providers, these standards are proving helpful to providers as they devise and 
implement language access plans.  Already, the CLAS standards are being used widely.  
For instance, the George Washington University Center for Heath Services Research and 
Policy has released and widely circulated model cultural competence purchasing 
specifications for Medicaid managed care that are based on the CLAS standards.109  HHS 
has also made cultural and linguistic competence the focus of Medicare+Choice quality 

14



improvement projects for its Quality Assessment and Performance Improvement (QAPI) 
initiative for FY 2003 and is encouraging health plans to use the CLAS standards in 
developing their projects.110  While aimed at health care organizations, the standards are 
also presented as guidelines for accreditation and credentialing agencies, such as the Joint 
Commission on Accreditation of Healthcare Organizations, the National Committee on 
Quality Assurance, and Peer Review Organizations.111   

 
There are 14 standards, organized into three themes:  culturally competent care, 

language access services, and organizational supports for cultural competence.  The 14 
standards can also be categorized by their stringency as mandates, guidelines, and 
recommendations.  All of the standards apply to language access to some degree.  For 
example, the standards call on health care organizations to conduct needs assessments, 
develop a written strategic plan to obtain CLAS, recruit and retain diverse staff, provide 
ongoing education to staff on culture and language, and monitor and track activities.  Five of 
the 14 standards (4,5,6,7,and 10) deal specifically with language access and are mandates 
upon recipients of federal funds:  
 

• Health care organizations must offer and provide language assistance services, 
including bilingual staff and interpreter services, at no cost to each patient/consumer 
with limited English proficiency at all points of contact in a timely manner during all 
hours of operation. 

 
• Health care organizations must provide to patients/consumers in their preferred 

language both verbal offers and written notices informing them of their right to 
receive language assistance services. 

 
• Health care organizations must assure the competence of language assistance 

provided to limited English proficient patients/consumers by interpreters and bilingual 
staff.  Family and friends should not be used to provide interpretation services 
(except on request by the patient/consumer). 

 
• Health care organizations must make available easily understood patient-related 

materials and post signage in the languages of the commonly encountered groups 
and/or groups represented in the service area. 

 
• Health care organizations should ensure that data on the individual patient’s race, 

ethnicity, and spoken and written language are collected in health records, integrated 
into the organization’s management information systems, and periodically 
updated.112 

 
Office of Management and Budget Report on EO 13166 
 
Congress asked the Office of Management and Budget (OMB) to prepare a report on 

the costs and benefits of implementing EO 13166.  For the report, the OMB issued a general 
request for cost-benefit information.113  A number of comments were received, including 
from community-based and interpreter organizations and advocates, which provided 
examples of the benefits and actual costs of language access, and the American Medical 
Association, which expressed concern that the burden of funding language services could 
fall disproportionately on physicians.114 
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The OMB report was issued on March 14, 2002.115  It examines “case studies” from 
four areas—transportation, immigration, food stamps, and health care.  With respect to 
health care, the OMB stated, 

 
Almost all individuals, LEP and non-LEP, need to access the health care system at 
multiple points in their lives.  Making these interactions more effective and more 
accessible for LEP persons may result in a multitude of benefits, including:  
increased patient satisfaction, decreased medical costs, improved heath, sufficient 
patient confidentiality in medical procedures, and true informed consent.116 
 
The OMB was unable to evaluate the actual costs of implementing the Executive 

Order due to insufficient information about the cost of providing language services.  
However, using data from emergency room and inpatient hospital visits and outpatient 
physician and dental visits, it estimated that language services would cost an extra 0.5 
percent of the average cost per visit.117    

 
 

IV. Policy and Program Developments in the States118 
 
 
 State laws provide another source of potential protection for LEP patients.  In recent 
years, state legislatures and administrative agencies have begun to recognize the growing 
need for linguistically appropriate health care and to adopt measures that require or 
encourage health care providers to take steps to overcome language barriers.  In a survey 
of state laws, the National Health Law Program has identified forty states with laws that 
address language access in health care settings.119  Some states, such as California and 
New York, detail specific guidance to providers on what they must do to meet language 
needs.120  Other states, such as Illinois, have passed legislation that notes the importance of 
translation services but leaves it to the health care provider to decide on the service it will 
offer.121  
 

Rhode Island and Massachusetts also have enacted statutes aimed at improving 
meaningful access in health care settings.  These laws take varying approaches, 
conditioning licensure on the availability of qualified interpreter services in Rhode Island and 
requiring interpreter services in emergency settings in Massachusetts. 
 
 Rhode Island Licensing Law 
 

As of January 1, 2002, a Rhode Island law addresses the provision of interpreter 
services through its licensing statutes.122  The law requires hospitals, as a condition of initial 
or continued licensure, to provide a qualified interpreter, if an appropriate bilingual clinician 
is not available, for all services provided to every non-English speaker who seeks treatment 
and is not accompanied by a qualified interpreter.  The statue does not allow any persons 
under age sixteen to be qualified interpreters.123  It also makes clear that the receipt of 
interpreter services will not be deemed the receipt of a benefit under any provision of law 
restricting benefits or assistance on the basis of immigrant status.124 

 
Each hospital must post a multi-lingual notice in conspicuous places that describes 

the interpreter services requirements in English and, at minimum, the three most common 
foreign languages used at the hospital, as determined by the hospital.125 
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Regulations require each hospital to develop, establish and maintain a formal plan 
for the provision of language interpretation no later than July 1, 2002.126  In addition to 
parroting the statute, the rules assist hospitals with deciding who is a “qualified interpreter.”  
While each hospital is to establish its own criteria for the qualification of interpreters, 
minimum qualifications are provided.  In addition to fluency in a language other than English, 
interpreters must have demonstrated competency in the following topics:  (i) appropriate role 
of a medical interpreter; (ii) confidentiality of health care information; (iii) ethical issues 
involved in serving as a medical interpreter; (iv) common medical terminology; and (v) 
relevant hospital policies and procedures.127  Hospitals are encouraged to use bilingual 
clinicians.128  They may also contract with off-site interpreter service providers if  the hospital 
has received the prior written approval of such arrangements from the State Department of 
Health.129  Hospitals are required to document their reviews and designations of individuals 
as interpreters.130  

  
 Massachusetts Emergency Services Interpreter Law  
 
 As of July 1, 2001, “every acute care hospital [in Massachusetts] ... shall provide 
competent interpreter services in connection with all emergency room services provided to 
every non-English speaker who is a patient or who seeks appropriate emergency care or 
treatment.”131  The law also applies to hospitals providing acute psychiatric services.  The 
state Attorney General is authorized to enforce the law, and individuals can file a legal 
action if they are denied emergency services because of the lack of interpreters.   
 
 The Department of Public Health (DPH) has initiated a wide range of activities to 
assist with implementing the law.  Regulations have been issued to provide hospitals with 
detailed guidance.132  The regulations clarify that language services should be made 
available at no charge and that these services can be provided through bilingual staff, staff 
interpreters, or contract interpreters.  Regardless of the method of delivery, hospitals must 
provide assurances that interpreters have received appropriate training.  Notably, the 
regulations discourage contracts with telephone interpreter services and the use of family 
members as interpreters, and they prohibit using minor children to interpret.  Further, the 
regulations require hospitals to designate a coordinator of interpreter services, conduct an 
annual needs assessment, and ensure that interpreter services are competent.  Hospitals 
must determine the primary language (as well as self-identified race and ethnicity) of all 
emergency room patients and record this information in the hospital’s management 
information system, as well as any patient records used by hospital staff.  The hospital must 
make available written translations of important materials, including discharge instructions, 
consent forms, and advance directives. 
 
 The regulations also discuss notification of individuals of their right to interpreter 
services in the emergency room, orally or in writing, in their primary language.  Signs 
describing the law are to be posted in the emergency department.  The DPH has developed 
multi-lingual drafts of the signs and made them available to hospitals.133   
 
 The Department of Public Health has followed promulgation of the regulations with a 
best practice manual and extensive website postings.134  The manual, Best Practice 
Recommendations for Hospital-Based Interpreter Services, is extensive and practical.  For 
example, hospitals are provided a list of the items and policies that, if addressed, will result 
in a thorough, patient-oriented needs assessment and a written compliance plan.  There are 
suggested procedures for identifying and assessing the language needs of patients.  The 
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Recommendations also discuss ways to ensure trained and competent interpreters and 
clinical staff working with patients and interpreters.   
 
 The Emergency Services Interpreter Law is little more than a year old, so the extent 
of hospitals’ progress in implementing the law is not clear and has not been assessed.  
Some hospitals are beginning to work together to develop a system that will allow them to 
exchange information about available interpreters and to develop interpreter pools for 
unusual languages.135  Concerns have also been expressed about how hospitals will pay for 
the activities required by the law.  The federal disproportionate share hospital (DSH) 
adjustment is providing hospitals serving a disproportionate number of Medicaid and 
uninsured persons with rate add-ons to compensate them somewhat for these patients.  
However, it is not clear whether this adjustment is adequate to cover the costs associated 
with the interpreter law.  The law requires the state Medicaid program to reimburse hospitals 
for the costs of interpreter services associated with enrollees in the State’s Medicaid 
managed care program.136  The fiscal year 2002 state budget included an appropriation for 
these costs; however, many non-English speakers who use emergency rooms are not 
covered by Medicaid and, at any rate, a state budget crisis makes significant Medicaid 
funding uncertain. 

 
V.    Conclusion 

 
Over 46 million people --over 17 percent of the U.S. population -- speak a language 

other than English at home.  These numbers are certain to increase because of the 
changing demographics of the U.S. population.  It is critical that LEP residents be able to 
communicate with their health care providers.  Accurate communication ensures the correct 
exchange of information, allows patients to provide informed consent for treatment, and 
avoids breaches of patient-provider confidentiality. 

 
Numerous federal and state laws address linguistic access in health care settings.  

Title VI and its regulations offer LEP persons broad protections.  Moreover, federal 
agencies, including the Department of Justice and DHHS, have consistently interpreted Title 
VI to require federal fund recipients to take reasonable steps to provide meaningful access 
to LEP persons.   

 
Over the last two years, the federal and state laws and policies that address linguistic 

access have received a remarkable amount of attention.  These laws are being interpreted 
and clarified at a steady pace.  A number of factors are simultaneously coming into play to 
complicate the policy challenges, including increases in the numbers of LEP persons and of 
the different languages being spoken; concerns about the costs associated with providing 
competent language services and, in many areas, a limited pool of competent interpreters; 
concerns of the effects of LEP patients accessing the health care system without the ability 
to make informed decisions about their treatment; and a lack of knowledge among federal 
fund recipients and LEP patients of the legal requirements that affect the provision of 
services to LEP persons.  Attention is warranted to monitor these factors -- along with 
developments in federal and state laws -- to ensure that persons with limited English 
proficiency have access to needed health care services. 
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VI. APPENDIX  
FREQUENTLY ASKED QUESTIONS: WHAT ARE CURRENT FEDERAL LAWS AND POLICIES FOR 

ENSURING LINGUISTIC ACCESS IN HEALTH CARE SETTINGS? 
 
 
1. Is there a federal requirement that health care providers offer interpreters to 

individuals who do not speak English well? 
 
 Yes.  In 1964, Congress passed Title VI of the Civil Rights Act.  This is a civil rights law 
that prohibits discrimination.  Its purpose is to ensure that federal money is not used to support 
health care providers who discriminate on the basis of race, color, or national origin.1  Title VI 
says: 
 

No person in the United States shall, on ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.2 

 
The federal Department of Health and Human Services (HHS) and the courts have applied this 
statute to protect national origin minorities who do not speak English well.  Thus, recipients of 
federal funding must take reasonable steps to ensure that people with limited English 
proficiency (LEP) have meaningful access to their programs and services. 
 
2. What if a provider unintentionally discriminates against individuals? 
 
 HHS issued regulations to implement Title VI that reiterate the statute and extend Title 
VI beyond the prohibition of intentional discrimination.  They prohibit federal fund recipients 
from:   
 

� using criteria or methods of administration which have the effect of discriminating 
because of race, color or national origin;  

� restricting the enjoyment of any advantage or privilege enjoyed by others receiving 
services through the same program;  

� providing services or benefits to an individual that are different, or provided in a 
different way, from those provided to others; 

� treating an individual differently from others in determining admission, enrollment, 
eligibility, or other requirement to receive services.3 

 
Through these regulations, the HHS Office for Civil Rights (OCR) can initiate investigations or 
respond to complaints of discrimination. 
 
3. Who is covered by Title VI? 
 

The obligations under Title VI and HHS’ regulations apply broadly to any “program or 
activity” that receives federal funding, either directly or indirectly (through a contract or 
subcontract, for example), and without regard to the amount of funds received.4  This includes 
payment for services provided to Medicare, Medicaid and State Children’s Health Insurance 
Program (SCHIP) enrollees.  Thus, in the health care context, this includes virtually all: 

 
� Hospitals; 
� Doctor’s offices;5 
� Nursing homes; 
� Managed care organizations; 
� State Medicaid agencies;  
� Home health agencies; 
� Health service providers;  and  
� Social service organizations.   
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Further, the Title VI protections extend to all of the operations of the organization or 

individual, not just that part that received the federal funds.6 
 

4. Why has so much discussion recently focused on language access? 
 
The number of languages spoken in the United States is increasing significantly.  

According to the 2000 Census, over 21 million individuals speak English less than “very well.”  
Many states saw significant increases in their LEP populations.  Recent federal activities 
focusing on improving language access have also increased discussion on the issue.  These 
activities include a presidential “Executive Order” (EO) entitled Improving Access to Services for 
Persons with Limited English Proficiency,7publication of guidance on language access by many 
federal departments, and release of the “CLAS Standards” (Standards for Culturally and 
Linguistically Appropriate Services in health care) by the Office of Minority Health.8  The 
Executive Order affects all “federally conducted and federally assisted programs and activities.” 
This includes health care providers that receive federal funds such as Medicare, Medicaid and 
SCHIP.  The EO asks each federal agency to draft a guidance specially tailored to its federal 
fund recipients and applies Title VI to the federal departments and agencies themselves so that 
they have to administer their programs in a non-discriminatory way. 

 
The current Administration has re-affirmed its commitment to the Executive Order and 

has continued activities to ensure its implementation.  
 

5. How does a health care provider know what it should do to provide language 
services? 
 
The Department of Justice, which coordinates the federal government’s Title VI 

oversight, announced four factors for federal fund recipients to use to determine what steps they 
should take to assist LEP persons:9 

 
� The number or proportion of LEP individuals served or encountered.10 
 
� The frequency of contact with the program.  If LEP individuals access the program 

on a daily basis, a recipient has greater duties than if contact is infrequent. 
 
� The nature and importance of the program to beneficiaries.  More steps must be 

taken if a denial or delay of services may have critical implications for daily life (e.g. 
hospitals, schools) than in programs that are not as crucial (e.g. theaters, zoos). 

 
� The resources available and cost considerations.  A small recipient with limited 

resources may not have to take the same steps as a larger recipient in programs 
where the numbers of LEP persons are limited.  Costs are a legitimate consideration 
in identifying the reasonableness of particular language assistance measures.11 

 
In balancing these factors, providers should address the appropriate mix of written and 

oral language assistance, including which documents must be translated, when oral 
interpretation is needed, and whether such services must be immediately available.12   

 
6. Are there specific guidelines for health care providers? 
 

Yes.  On August 8, 2003, the HHS Office for Civil Rights (OCR) issued guidance for its 
recipients of federal funds, which include health care providers.13  This guidance does not 
impose any new requirements but merely brings together all of OCR’s policies for overseeing 
Title VI since 1965.   
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7. How does OCR determine if a health care provider is discriminating? 
 
 OCR looks at the totality of the circumstances in each case.  Four factors will be 
assessed:  (1) the number or proportion of LEP individuals eligible to be served or likely to be 
encountered by the program or grantee; (2) the frequency with which LEP individuals come in 
contact with the program; (3) the nature and importance of the program, activity, or service 
provided by the program to people’s lives; and (4) the resources available to the 
grantee/recipient and costs.  According to DHHS, after the four factors have been applied, fund 
recipients can decide what reasonable steps, if any, they should take to ensure meaningful 
access.  Fund recipients may choose to develop a written implementation plan as a means of 
documenting compliance with Title VI. 
 
8. How should a provider offer oral interpretation services? 
 
 The HHS Guidance describes various options available for oral language assistance, 
including the use of bilingual staff, staff interpreters, contracting for interpreters, using telephone 
interpreter lines,14 and using community volunteers.  It stresses that interpreters need to be 
competent, though not necessarily formally certified.  The Guidance allows the use of family 
members and friends as interpreters but clearly states that an LEP person may not be required 
to use a family member or friend to interpret.  Moreover, DHHS says recipients should make the 
LEP person aware that he or she has the “option” of having the recipient provide an interpreter 
for him/her without charge.   
 
 “Extra caution” should be taken when the LEP person chooses to use a minor to 
interpret.  Recipients are asked to verify and monitor the competence and appropriateness of 
using the family member of friend to interpret, particularly in situations involving administrative 
hearings; child or adult protective investigations; life, health, safety or access to important 
benefits; or when credibility and accuracy are important to protect the individual. 
 
9. When should a provider translate written materials? 
 
 It depends on the relevant circumstances of each provider based on the factors listed 
above.  After the four factors have been applied, recipients can decide what reasonable steps, if 
any, they should take to ensure meaningful access.  Recipients could develop a written 
implementation plan as a means of documenting compliance with Title VI.  If so, the following 
five elements are suggested when designing such a plan:   
 

• Identifying LEP individuals who need language assistance, using for example, 
language identification cards. 

 
• Describing language assistance measures, such as the types of language services 

available, how staff can obtain these services and respond to LEP persons; how 
competency of language services can be ensured. 

 
• Training staff to know about LEP policies and procedures and how to work effectively 

with in-person and telephone interpreters. 
 

• Providing notice to LEP person through, for example, posting signs in intake areas 
and other entry points, providing information in outreach brochures, working with 
community groups, using a telephone voice mail menu, providing notices in local 
non-English media sources, and making presentations in community settings. 

 
• Monitoring and updating the LEP plan, considering changes in demographics, types 

of services, and other factors.15 
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OCR will evaluate a provider’s efforts on a case-by-case basis.  For the translation of 
written materials, the Guidance designates “safe harbors” that, if met, will provide strong 
evidence of compliance.16   

 
10. What are the costs and benefits of providing language services? 
 

The federal Office of Management and Budget (OMB) reported to Congress:   
 
Almost all individuals, LEP and non-LEP, need to access the health care system at 
multiple points in their lives.  Making these interactions more effective and more 
accessible for LEP persons may result in a multitude of benefits, including:  increased 
patient satisfaction, decreased medical costs, improved heath, sufficient patient 
confidentiality in medical procedures, and true informed consent.17 
 
The OMB was unable to evaluate the actual costs due to insufficient information.  

However, using data from emergency room and inpatient hospital visits and outpatient physician 
and dental visits, it estimated that language services would cost an extra 0.5 percent of the 
average cost per visit.18    
 
11. How can health care providers pay for language services? 
 

On August 31, 2000, the Health Care Financing Administration (now Centers for 
Medicare & Medicaid Services (CMS)) stated that federal Medicaid and SCHIP funds can be 
used for language activities and services.19  States can thus submit the costs incurred by 
themselves or health care providers serving Medicaid and SCHIP enrollees to the federal 
government for partial reimbursement. 

 
 

12. If my state draws down Medicaid/SCHIP funds, to whom can language services be 
provided? 

 
States can only receive federal reimbursement for language services provided to 

Medicaid and SCHIP enrollees (or applicants who need assistance in applying).  Depending on 
how your state structures the reimbursement, it can be available to all providers, including 
community health centers, managed care organizations and hospitals.  Some states have 
limited the reimbursement to “fee-for-service” providers.  Many states currently set their 
reimbursement rates for hospitals, clinics and managed care organizations to include the costs 
of language services as part of the entity’s overhead or administrative costs.  But a state could 
allow all providers to submit for reimbursement. 
 
13. What if my state has an English-only law – does Title VI still apply? 
 
 Yes.  As noted by OCR’s guidance, the federal law applies regardless of whether your 
state law makes English its only recognized language (because federal law “preempts” any 
conflicting state law).20  Since Title VI applies to the receipt of federal funds, a health care 
provider cannot forego his/her obligations under federal law.  In addition, your state’s English-
only laws may have a specific exemption for health care/social services and/or may only apply 
to government activities. 
 
14. Where can I get more information? 
 

The federal government has launched a website called “Let Everyone Participate,” 
http://www.lep.gov.  In addition to tracking federal activities, the website offers direct assistance 
to federal fund recipients and advocates.  For example, fund recipients can download “I Speak” 
cards that allow LEP persons to identify their primary language.   
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T h e  K a i s e r  F a m i l y  F o u n d a t i o n  i s  a n  i n d e p e n d e n t  n a t i o n a l  h e a l t h  c a r e  p h i l a n t h r o p y  d e d i c a t e d  t o
p r o v i d i n g  i n f o r m a t i o n  a n d  a n a l y s i s  o n  h e a l t h  i s s u e s  t o  p o l i c y m a k e r s ,  t h e  m e d i a ,  a n d  t h e  g e n e r a l
p u b l i c .   T h e  F o u n d a t i o n  i s  n o t  a s s o c i a t e d  w i t h  K a i s e r  P e r m a n e n t e  o r  K a i s e r  I n d u s t r i e s .
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