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November 29, 2006

Mr. John Bailey

General Counsel

New York State Office of Temporary and Disability Assistance

40 North Pearl Street

Albany, New York 12243-0001

Dear Mr. Bailey:


By letter dated September 22, 2006, the Empire Justice Center and the National Center for Law and Economic Justice reviewed the self-evaluation forms submitted by local districts pursuant to 06 ADM -05, Providing Access to Temporary Assistance Programs for Persons with Disabilities and/or Limited English Proficiency.  Our September 22, 2006 letter assessed the local district self-evaluation responses to ADA and Section 504 compliance issues. This letter provides an analysis of the local district response to the questions regarding serving individuals with limited English proficiency (LEP).  

We appreciate OTDA’s efforts to evaluate the LEP polices and procedures of local districts with the self-evaluation. However, we have several concerns about the ADM’s failure to fully describe LEP requirements and the inadequacy of the self-evaluation form districts were asked to complete.  Both the ADM and the self-evaluation focused almost entirely on district compliance with the Americans with Disabilities Act (ADA), and devoted insufficient attention to districts’ legal obligations towards those with limited English proficiency.  The ADM does not provide districts with information on existing Federal or State obligations to provide services to all LEP individuals, and particularly applicants and recipients (A/R), at a time when other agencies have developed effective methods to assess district LEP policies.

The self-evaluation questions related to LEP requirements districts failed to capture sufficient information to determine whether districts are complying with LEP requirements.  The few questions in the self-evaluation that address LEP issues did not require districts to identify the number, type, or language of materials used to assist LEP individuals.
As noted in our September 22, 2006 letter, as of June 28, 2006, when OTDA responded to our Freedom of Information request, only 31 of 58 districts, or 53%, submitted the self-evaluation form.
  Of those that submitted a self-evaluation, none provided a corrective action plans and only four districts have subsequently provided updated information on LEP procedures in a second self-assessment to address apparent program deficiencies.

 
Because 06 ADM-05 does not describe the Federal and State legal obligations of local districts to provide services to LEP individuals, we also urge that a revised self-assessment tool be attached to a new ADM that provides additional guidance to the local districts about their LEP responsibilities.  The new ADM should include a discussion of the Federal non-discrimination requirements of districts when providing services to LEP individuals, including obligations under Title VI of the Civil Rights Act of 1964 (Title VI), Executive Order 13166, and the LEP Guidance of The Department of Justice (DOJ Guidance) and The U.S. Department of Health and Human Services Guidance (HHS Guidance) made pursuant to Executive Order 13166, to provide meaningful access to LEP individuals.  These obligations apply not only to applicants and recipients as described in the ADM, but all LEP individuals.

In addition, a re-issued ADM should address local district responsibility to comply with the non-discrimination provisions of the Food Stamp Act (FSA) and its implementing regulations.  The FSA requires the state food stamp agency (or the local districts) to assess the LEP population in their service areas and to provide language appropriate materials and services to LEP individuals. These obligations were included in FNS Instructional 113-1 sent by the United States Department of Agriculture (USDA) to OTDA on November 8, 2005.
  

More specifically, we urge OTDA to issue a new ADM which provide districts with a fuller explanation of their LEP obligations under the federal and state laws set forth in Appendix B. 
I. The Local District Responses to OTDA’s Current Self-Assessment 

It is difficult to evaluate the districts’ responses to the LEP survey questions, both because the survey asked such few questions and because the ADM did not contain sufficient information about LEP requirements to enable districts to evaluate their own performance in this area.  However, the responses that were submitted raise some serious concerns, set forth in some detail below. 
Districts were first asked whether they use LEP signs, posters, or pamphlets in languages other than English.  While almost every district that responded stated they had these three items in languages other than English, the self-evaluation did not require districts to identify the languages or the OTDA or local publication numbers for these materials. Without such information, these answers have little value and it is unclear how such responses assist OTDA in assessing the type of LEP materials available in each office and determine which materials are lacking.  

Three districts, Allegany, Oneida and Otsego answered “no” to this question.  Allegany responded that it did not have signs, posters or pamphlets available in languages other than English.  Oneida and Otsego responded that signs were not available in languages other than English in those districts. 

Each district was then asked if they have additional items available in languages other than English and to describe those other LEP materials. Of the 42 districts that provided a self-evaluation form to OTDA, 24 (57% of the districts whose forms were provided to us) responded “no” or did not provide an answer to this question.
  Again, the self-evaluation did not require districts to describe in which language or the publications numbers of these LEP materials. 

In the last question, districts were asked if they use the Interpreting Services Poster and the Interpreter Services Desk Guide.  Thirty-nine of the 42 districts responded that they use the Interpreting Services Poster, but only 23 of 42 said they used the Interpreting Services Desk Guide.
  According to the ADM, districts are required to use the Interpreting Services Poster,
 but the Interpreting Services Desk Guide was only “recommended.” 

The Poster and Guide were meant to be used together.  The Interpreting Services Poster tells an LEP individual in 20 languages they will be provided free interpreter services on request and are asked to go to the reception desk so that a staff person can call an interpreter for their language.  The Interpreting Desk Guide is a single page document that is a smaller version of the Interpreting Services Poster.  It tells staff that if someone comes to their desk that is LEP, “to ask them to point to the language on the card.  This is the first step in getting them help.”
  Since it appears that most districts do not have written LEP procedures,
 it is unclear what the next step would be for the staff member assisting an LEP individual.  There also seems to be no reasonable explanation for why OTDA requires districts to use the Poster but only recommends use of the Desk Guide, if they are intended to be used together. 

The Interpreting Services Poster is ineffective when it is placed in an inconvenient physical location at the district office.  For example, at the Albany district office, the Interpreting Services Poster has been placed in the entry area of the building before the security guards and metal detector. This is not an area where district staff interact with clients.  LEP individuals enter the building, and perhaps view the sign (which is set in an area about 15 feet to the right of the metal detectors) and proceed through security to a separate waiting area in the rear half of the building.  Individuals are called from the waiting area to meet with their workers across a desk that is on the opposite side of an enclosed space along the side of the waiting areas. The district staff sit on the opposite side of these enclosed desks which do not open into the waiting area.  Thus even assuming an individual saw the poster, he or she would have no way of directing his or her worker to it to point out his or her language. Albany responded on its self-assessment that it did not use palm cards.
  With the Interpreting Services Poster placed in a remote location, and without using the Interpreting Desk Guide or palm cards Albany County cannot provide the required meaningful communication to an LEP individual. 

Two weeks after the release of 06-ADM-05, The Office of Children and Family Services (OCFS) released 06-OCFS-INF-05, an LEP survey sent to each district office.
  In contrast to the LEP portion of the OTDA self-evaluation, the OCFS LEP survey is comprehensive and designed to accurately assess the LEP procedures and written materials available in each district.  It is designed to elicit information that would permit an assessment of the local districts’ compliance with federal LEP requirements and is responsive to the policy guidance issued by the U.S. Department of Health and Human Services pursuant to Executive Order 13166, “Improving Access to Services for Persons with Limited English Proficiency,” issued on August 11, 2000.”
  We urge OTDA to consider sending a revised LEP self-assessment tool similar to the OCFS LEP Survey in order to obtain the necessary information from local districts necessary for a complete evaluation of LEP procedures at district offices.  We recommend that OTDA: a) require districts describe the types, languages, and publication numbers of all LEP materials used; b) provide districts with a list of OTDA publications available in languages other than English; c) require districts have language appropriate materials for the dominant LEP populations; d) require districts use the Interpreter Services Desk Guide with the Interpreting Services Poster; e) issue a revised LEP self-assessment tool similar to the OCFS LEP Survey. 

II. New York has a large LEP population, yet one-quarter of the districts failed to submit a self-evaluation. 
 Only 42 of 58 districts provided OTDA with a self-evaluation form, though New York State has one of the largest LEP populations in the nation.
  New York has the fourth largest population of LEP individuals in the United States,
 as 4.9 million people speak a language other than English at home.
  With such a large LEP population, it is particularly important that OTDA ensure that each district has appropriate LEP procedures. 

An accurate assessment by OTDA of districts’ LEP procedures is impossible, given that over 290,000 LEP individuals live in districts that failed to submit self-evaluation forms, including: Suffolk County (with an LEP population of 200,000, or 17% of the district’s population); Orange County (with an LEP population of 56,000, or 18% of the district’s population); Dutchess County (with an LEP population of 30,700, or 11.7% of the district’s population); Tompkins County (with an LEP population of 12,010, or 13% of the district’s population); and Columbia County (with an LEP population of 3,555, or 5.99% of the district’s population).
  These districts must be required to provide information on the LEP procedures they use to serve this population. 

Without self-evaluation forms from districts with a significant number of LEP individuals,  OTDA cannot assess how services are provided to large segment of New York’s LEP population.  We recommend that OTDA require every district respond to the self-evaluation to ensure meaningful access for LEP individuals in all local districts and to develop an accurate assessment of district LEP procedures. 

III. Districts failed to submit updated forms or corrective action plans.

As noted in our review of the ADA portion of the self-evaluation forms, although districts that provided a self-evaluation were required to provide a corrective action plan when they answered “no” to any of the questions, it appears that none of the districts that identified problems with their LEP procedures submitted corrective action plans.  For example, in response to a question about LEP materials, 24 of the 42 districts that submitted a self-evaluation form answered “no” or did not provide an answer, but none of these districts provided a correction action plan.

We request that OTDA require districts to submit updated forms and corrective action plans with the LEP responses to the self-evaluation. 

IV. Districts did not provide written LEP procedures with their self-evaluation.

We are extremely concerned that while 86% of districts submitting the evaluation answered that they had LEP procedures, only 19, or 33% of all districts, submitted a copy of any written LEP procedures with these forms.
  OTDA must take immediate steps to require districts to submit written procedures and to develop written procedures if they do not have them.  

In the 36 districts that provided a self-evaluation form stating they had LEP procedures, 17 failed to provide a copy of these procedures to OTDA.
  Six districts, 10% of those that submitted the evaluation, admitted they did not have any LEP procedures.
  When the 17 districts that did not submit written LEP procedures are added to the 6 districts that do not have LEP procedures and the 16 districts that did not provide a self-evaluation, 67%, or 39 out of 58, districts in New York State have not complied with OTDA’s ADM, which required them to have and to submit to OTDA copies of procedures.  Without copies of the written LEP procedures for each district, it is unclear how OTDA can evaluate their adequacy. 

OTDA should: a) require all districts provide a self-evaluation form describing LEP procedures; and b) require districts to provide copies of written procedures with the evaluation.  
V. Districts provided written LEP procedures that lacked detail or were outdated.  

Of the 19 districts that provided written procedures, many of these so-called procedures fail to contain specific procedures for staff to follow, or have other significant inadequacies.  For example, Cortland County provided a document that describes the district’s responsibility to provide LEP individuals with equal access, but fails to contain procedures for staff to follow when an interpreter is needed.  The four examples below highlight other deficiencies. 

Ulster County attached a six year old memo addressed only to directors and coordinators, but not to staff that interact on a daily basis with LEP individuals.  It states that interpreter services are available, but does inform staff how to assess the language needs of LEP individuals.  St. Lawrence County provided materials describing how staff members are to determine if a language interpreter is necessary using posters and palm card, but also responded in their self-evaluation form that palm cards are not used by staff.
  Either the district’s procedures are outdated or staff members are unaware of their contents.  

The LEP procedure of Saratoga County consisted of one sentence: “Provide a language interpreter for individuals who speak languages other than English.”  This cannot be considered an LEP procedure. It fails to provide staff with any direction on how to assess the language needs of LEP individuals or access interpreter services.  Oneida County provided a list of interpreters which are bilingual staff that work at the district office, but did not instruct staff on how to initially assess the language needs of an LEP individual like the more comprehensive LEP procedures found in New York City (HRA) or Nassau County’s materials. 

When these five districts are added to the 39 districts that appear not to have LEP procedures,
 76%, 44 out of the 58, of the districts in New York lack adequate written LEP procedures or appear to have no written procedures.  OTDA should be concerned when over three-quarters of the districts in the state has ineffective or nonexistent LEP procedures. 

An effective LEP plan or procedure would include information about the ways in which language assistance will be provided.  For instance, effective procedures may want to include information on at least the following:

· The types of language services available.

· How staff can obtain those services.

· How to respond to LEP callers.

· How to respond to written communications from LEP persons.

· How to respond to LEP individuals who have in-person contact with staff.

· How to ensure competency of interpreters and translation services.

· How to monitor and update the LEP plan and procedures of the agency.

Without a serious evaluation of the LEP materials and procedures used by districts, it is unclear how OTDA can accurately assess compliance with Federal and State requirements.  We recommend that OTDA require districts to provide written LEP procedures that include this information, or at the minimum, the procedures described in the ADM.

VI. Conclusion 

In light of the deficiencies that were revealed by the form as well as the complete lack of information about local district practice resulting from the failure of OTDA to ask sufficiently comprehensive questions, we propose that OTDA require the districts to complete a supplemental and much more comprehensive form.  Features that should be included in this comprehensive self-evaluation are provided in Appendix A.  
In addition, the new form should be accompanied by an ADM or other policy guidance that provides the districts with detailed information about their compliance obligations under Federal and State law for LEP individuals. 

We would be happy to discuss these issues further at a meeting with OTDA, perhaps at the next legal services advisory committee on February 28, 2007. 
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Sincerely, 

National Center for Law

and Economic Justice

Susan Antos 









Empire Justice Center 
cc: 
Patricia Augle, Division of Employment and Transitional Supports


Linda Hunt, Office of Legal Counsel


Anne Grace, Deputy Counsel, Office of Legal Counsel 


Russell Sykes, Deputy Commissioner


Barbara Guinn, Welfare to Work Division of Employment and Temporary Supports


Larry Ritter, ADA Coordinator


David Kauffman, Immigrant Community Liaison Unit

Table 1

LEP Responses for Districts that Provided a Second Self-Evaluation Form 

District that Submitted an Updated Form  
Same Information 

New Information
Albany






X




Alleghany









X

Clinton









X

Madison





X




Monroe









X

Oneida










X

St. Lawrence





X




Tioga










X

Warren






X




Wyoming 









X



____________



____________

____________
Total= 10




 Total = 6


Total =
4

(17% of all districts, 



(10% of all districts,

(7% of all districts,
 
 23% submitting forms)


14% submitting forms)
9% submitting forms)

 = Yes

X = No 

 SEQ CHAPTER \h \r 1Table 2
District has LEP Materials (other than Signs, Posters, or Pamphlets) in Other Languages

	“Yes” Has LEP Materials
	“No” or Did Not Provide an Answer

	
	

	Albany*
	Broome


	Allegany*
	Cattaraugus

	Chemung***
	Chautauqua

	Chenango***
	Clinton

	Delaware***
	Cortland

	Erie**
	Franklin

	Essex**
	Fulton 

	Hamilton*
	Greene

	Jefferson***
	Herkimer

	Montgomery*
	Lewis

	Nassau***
	Madison

	Niagara*
	Monroe

	NYC (HRA)***
	Oneida

	Ontario*
	Otsego

	Orleans**
	St. Lawrence

	Putnam***
	Saratoga

	Rensselaer*
	Schenectady

	Westchester***
	Schuyler

	
	Steuben

	
	Sullivan

	
	Tioga

	
	Ulster

	
	Warren

	
	Wyoming


_____________




___________




Total = 18





Total =
 24





(31 % of all districts, 




(41 % of all districts,

43 % submitting forms)



57 % submitting forms)

*
District answered “yes” but no description of materials was provided

**
District states that agency forms are available in other languages

*** 
District states that agency applications or forms are available in other languages

 SEQ CHAPTER \h \r 1Table 3
District Uses the Interpreter Services Poster and Interpreter Services Desk Guide or Palm Cards

Interpreter Services Poster

Desk Guide or Palm Cards

Albany                                      








X

Allegany











Broome












Cattaraugus











Chautauqua





X




X


Chemung










X

Chenango











Clinton












Cortland













 

Delaware









 
X

Erie












Essex












Franklin











X

Fulton












Greene










 
X

Hamilton










X

Herkimer





X




X

 

Jefferson











Lewis












Madison











**

Monroe











X

Montgomery 










X

Nassau












Niagara 












NYC (HRA)










X

Oneida












Ontario











X

Orleans












Otsego












Putnam












Renssalaer*





X




X

St. Lawrence










X

Saratoga











X



Schenectady











Schuyler












Steuben












Sullivan











X

Tioga












Ulster











X

Warren











X

Westchester










X

Wyoming















_____________




____________ 


Total = 39



Total = 23





(67 % of all districts, 


(40 % of all districts,






93 % submitting forms)


55 % submitting forms)


 = Yes

X = No or no answer
* District responded that it was not available yet for both.

** Answer changed on updated form
 SEQ CHAPTER \h \r 1Table 4
Districts that Have Procedures for LEP Individuals

District Has LEP procedures   
LEP procedures Included
            No LEP procedures
Albany                                      


X




Allegany

Broome




X




Chautauqua

Cattaraugus




X*



Fulton


Chemung





X*



Hamilton

Chenango









Lewis

Clinton




 

X**



Tioga

Cortland






Delaware





X**

Erie




 

X

Essex







Franklin



 

X**

Greene




 


Herkimer



 

X

Jefferson



 


Madison






Monroe






Montgomery 






Nassau







Niagara





X*

NYC (HRA)






Oneida







Ontario







Orleans







Otsego






X*

Putnam






X*

Rensselaer





X**

St. Lawrence






Saratoga






Schenectady





X

Schuyler






Steuben





X**

Sullivan





X

Ulster







Warren






X

Westchester






Wyoming






____________



___________



  ____________________

Total = 36



Total= 19



   Total = 6
(62 % of all districts, 


(33 % of all districts,

   (10 % of all districts,
 
 86 % submitting forms)

45 % submitting forms)
    14 % submitting forms)

 = Yes

X = No 
*District states that LEP procedures are “attached” but they were not attached to the self-evaluation plan provided to us. 

**District indicated that procedures are not written.

Appendix A: LEP Checklist for Local Department of Social Services (LDSS)
Assessment of LEP Population 

· The LDSS can identify each program that receives Federal funding.

· The LDSS can provide an estimate of the number of LEP individuals that attempt to access each of the programs and services each month.

· The LDSS can estimate the number of LEP individuals that receive programs and services each month.

· The LDSS has a method to annually estimate the number of LEP individuals in the district service area based on reliable information sources. 

· The LDSS can provide a list the six languages, other than English, most encountered by staff. 

· The LDSS can identify the frequency that each of these languages is encountered by staff.

LEP Documents 

· The LDSS can identify, with publication numbers, each program application that is available in a language other than English and describe in which languages it is available.

· The LDSS can identify, with publication number, all consent forms for programs and services available in languages other than English are used and describe for which languages.

· The LDSS can identify, with publication number, notices of rights that are available in languages other than English and describe in which languages these notices are available. 

· The LDSS can provide copies of all applications, forms, and notices, created by the LDSS, not provided or published by OTDA, which are available in language other than English. 

· The LDSS can describe and identify all signs, posters, and pamphlets for programs and services that are available in languages other than English.

Staff Interaction with LEP Individuals 

· The LDSS can describe the training each staff member is provided on assisting LEP individuals. 

· The LDSS can identify any palm cards or guides used by workers to assist LEP individuals. 

· The LDSS can describe the number of staff that speak a language other than English, and identify the number of staff for each language. 

· The LDSS can describe the qualifications and training of each bilingual staff member. 

· The LDSS can describe any additional compensation provided to bilingual workers.

Services available to LEP Individuals

· The LDSS can describe the language services available (interpreters, translators etc.) to LEP individuals.

· The LDSS can describe the process staff are to follow to access these language services.

· The LDSS can describe how staff is trained to provide in-person contact with LEP individuals.

· The LDSS can describe how staff is trained to communicate with LEP callers.

· The LDSS can describe how staff is trained to provide written communications to LEP individuals.

· The LDSS can describe how it ensures the competency of interpreters and translation services provided by bilingual staff or outside services used to assist LEP individuals. 

LEP Procedures

· The LDSS has a written LEP procedure that complies with Federal and State LEP requirements. 

· The LDSS provides a copy of the written LEP procedure to OTDA. 

· The LDSS provides a copy of the written LEP procedure to each staff member.
· The LDSS can describe how it periodically monitors and updates the LEP plan and procedures.

Appendix B: Federal and State Laws Governing Programs Serving Those with Limited English Proficiency
a. Title VI non-discrimination requirements.

Title VI of the Civil Rights Act of 1964 (Title VI) prohibits programs receiving federal assistance from discrimination on the basis of national origin.  National origin includes an individual’s proficiency in a particular language,
 and the terms “nationality” and “national” origin may be used interchangeably because “the line between discrimination on account of race and discrimination on account of national origin may be so thin as to be indiscernible."
 

Title VI applies to any portion of any program conducted by an agency that receives Federal financial assistance and clearly includes each of New York’s local social services districts.
  Section 601 of Title VI provides that no person shall, “on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity” that receives Federal assistance.
  “The term “program or activity” is broadly defined.  There is no numerical threshold that must be met before provisions of the Civil Rights Act, prohibiting discrimination based on national origin, are applicable.”
 
Section 602 authorizes federal agencies “to effectuate the provisions of [§ 601] by issuing rules, regulations, or orders of general applicability.”
  The U.S. Department of Justice, in an exercise of this authority, promulgated regulations forbidding funding recipients to “utilize criteria or methods of administration which have the effect of subjecting individuals to discrimination because of their race, color, or national origin”
  These regulations specifically prohibit unjustified disparate impact on the basis of national origin.
  

b. Executive Order 13166, and the DOJ and HHS Guidance based on this Executive Order, require local districts to provide interpretation and translation services to LEP individuals to ensure meaningful access to local programs and services. 
Executive Order 13166 (the Order) requires local agencies to improve access to federally funded and assisted activities for persons who, as a result of national origin, are limited in their English proficiency (LEP).
  The Order requires each local office that is a recipient of federal funding to implement a system by which LEP persons can meaningfully access those services. 

Federal agencies must ensure that recipients of Federal financial assistance (recipients) provide meaningful access to LEP individuals.  To assist agencies, the Department of Justice issued a general guidance document (DOJ Guidance).
  Coverage of this obligation extends to a local recipient’s entire program or activity, and all parts of a recipient’s operations, even if only one part receives Federal assistance.
 

Agencies are required to take reasonable steps to ensure meaningful access to their programs and activities by LEP individuals.  What constitutes reasonable steps is contingent on a number of factors including (1) the number or proportion of LEP persons eligible to be served or likely to be encountered by the program or grantee; (2) the frequency with which LEP individuals come in contact with the program; (3) the nature and importance of the program, activity, or service provided by the program to people’s lives; and (4) the resources available to the grantee/recipient and costs.
 

Language assistance services are oral language services, interpretation; and written language services, translation, of materials for LEP individuals.
  When providing interpreter services, agencies must ensure the competency of the language service provider.  “Competency requires more than self-identification as bilingual.  Some bilingual staff and community volunteers, for instance, may be able to communicate effectively in a different language when communicating information directly in that language, but may not be competent to interpret in and out of English. Likewise, they may not be able to do written translations.”
 
An interpreter need not be formally certified, but must have knowledge in both languages of the terms or concepts peculiar to the program or activity and phraseology used by the LEP individual.
  To be meaningful language assistance it must also be timely, provided at a time or place that avoids the effective denial of the service, benefit or right at issue or the imposition of an undue burden on the rights benefits or services of an LEP individual.

Recipients of federal funding are required to translate “vital written materials into the language of each frequently-encountered LEP group eligible to be served and/or likely to be affected by the recipient’s program.”
  These written materials include: consent and complaint forms, intake forms with the potential for important consequences to the LEP individual, written notices of rights or denials, loss or decrease in benefits or services, notice of disciplinary action, notices advising LEP individuals of free language assistance, and applications to participate in the program or activity or to receive recipient benefits or services.

These documents are to be translated into the language of each frequently encountered LEP group.
  There is strong evidence of compliance with these obligations when the agency provides translations of vital documents for each language group that constitutes five percent, or 1,000 individuals, whichever is less, of the population eligible for the program or service.

The DOJ Guidance also recommends a list of notice techniques, including: posting notices in appropriate languages in intake areas and other initial points of contact; providing a telephone voicemail menu, in the area’s most common languages, that includes information about how to obtain interpreter services; putting information about the availability of language services in outreach materials; and doing outreach through non-English media, community organizations and at community events.
 

The HHS Guidance, referenced in the recent OCFS LEP Survey, reemphasized this obligation for county and local welfare agencies and programs that provide services for families, youth, and children and receive funding in whole or part from HHS.
 

c. Food Stamp Act (FSA) and State law prohibitions on national origin discrimination and its requirements that food stamp agencies provide appropriate written materials and interpreter services for LEP individuals. 

Although the FSA non-discrimination statement is included on every New York Food Stamp application, there was no mention of FSA requirements with respect to LEP individuals in 06 ADM-05.
  OTDA is the state agency that administers the Food Stamp program.  However, it does so through the local district offices and thus must insure that the requirements of the FSA and the USDA are met by the local districts.  These requirements include specific procedures districts must follow in assessing and providing services to LEP individuals. FNS Instructional 113-1 also describes the Executive Order 13166 and DOJ Guidance requirements.

State and local agencies administering the food stamp program are prohibited from discriminating “by reason of race, sex, religious creed,[or]…national origin” in the certification of applicant households for the program.
  Procedures must be established governing the operation of food stamp offices that…best serve households in the State, including …areas in which a substantial number of members of low-income households speak a language other than English.”
  In implementing the requirements of 7 U.S.C.A. § 2020 (e)(2)(A), which includes LEP households, they must provide “timely, accurate and fair service to applicants for, and participants in the food stamp program.”

FSA regulations also prohibit agencies from discriminating “against any applicant or participant in any aspect of program administration, including, but not limit to, the certification of households, the issuance of coupons, the conduct of fair hearings, or the conduct of any other program service for reasons of…national origin.”
 

The FSA has specific bilingual requirements for State and local offices to assess the LEP population in their service area and provide specific LEP materials and services to LEP individuals.  Agencies must assess the total number of low-income households in an area that “speak the same non-English language … [and] provide bilingual program information and certification materials, and staff or interpreters.”
  

Based on the estimated total number of low-income households in a project area, which speak the same non-English language (a single-language minority), the State agency is required to provide bilingual program information and certification materials, and staff or interpreters. 
  “Single-language minority households” are “households which speak the same non-English language and which do not contain adult(s) fluent in English as a second language.”

LEP materials used in program informational activities must be provided in the appropriate language(s): (i) In project areas with less than 2,000 low-income households, if approximately 100 or more of those households are of a single-language minority; (ii) In project areas with 2,000 or more low-income households, if approximately 5 percent or more of those households are of a single-language minority; and (iii) In project areas with a certification office that provides bilingual service as required in paragraph (b)(3) of this section.
 

In addition both certification materials in the appropriate language(s) and bilingual staff or interpreters must be provided: (i) In each individual certification office that provides service to an area containing approximately 100 single-language minority low-income households; and (ii) In each project area with a total of less than 100 low-income households if a majority of those households are of a single-language minority.
 

To determine how obligations to LEP individuals will be met, estimates must be developed “of the number of low-income single-language minority households, both participating and not participating in the program.”
  These figures must be collected in each certification office to determine the need for bilingual outreach materials in each project area.

In addition, local districts should be instructed, for a 6-month period, to record the total number of single-language minority households that visit the office to make inquiries about the program, file a new application for benefits, or that are recertified.  Those certification offices that are contacted by a total of over 100 single-language minority households in the 6-month period are required to provide bilingual staff or interpreters.

Materials, including “the food stamp application form, change report form and notices to households” must be provided in one or several language as is necessary for the particular area.
  “If the certification office is required to use several languages, the notice may be printed in English and may contain statements in other languages summarizing the purpose of the notice and the telephone number (toll-free number or a number where collect calls will be accepted for households outside the local calling area) which the household may call to receive additional information.”

Federal regulations also require certification offices to provide sufficient bilingual staff or interpreters for the timely processing of non-English-speaking applicants.
  In project areas with a seasonal influx of non-English-speaking households, bilingual materials and staff or interpreters must be provided, if during the seasonal influx the number of single-language minority low-income households which move into the area meets or exceeds the requirements in paragraphs (b)(2) and (3) of this section.

State food stamp laws require districts to “develop and implement an outreach plan to inform low-income households potentially eligible to receive food stamps of the availability and benefits of the program and to encourage the participation of eligible households that wish to participate.”
  Each local social services district must make bilingual materials available so that households that speak a language other than English are informed about the food stamp program.

The local social service districts are responsible for insuring that the food stamp program, in all aspects, is administered without discrimination because of national origin.
  State food stamp regulations, based on federal provisions, require each district to determine eligible families, assure those eligible receive Food Stamps, and to provide them with information about the food stamp program and the application process.
 

Local districts must provide low-income households information, with due regard to ethnic and disadvantaged groups, about the availability and benefits of the program and encourage their participation.
  In administering the food stamp program, they must also provide informational materials in languages spoken by applicants and recipients of households that speak a language other than English.

To meet its own obligations under the FSA and the Social Services Law and its implementing regulations, OTDA must inform the local districts of their LEP responsibilities under the food stamp laws and insure each district is in compliance with these requirements.  To fully assess what the specific obligations of the local districts are, OTDA or the local districts must assess the number of eligible LEP individuals in each service area.  

d. New York State requirements for serving LEP individuals.

New York State law provides that no person shall be subject to national origin “discrimination in his civil rights ... by the state or any agency or subdivision of the state."
  Each social service district is “responsible for the assistance and care of any person who resides or is found in its territory and who is in need of public assistance and care."
  A district must develop and submit a plan describing the district's operations that are in accord with the federal and state requirements,
 which includes the above prohibitions on national origin discrimination. 

The state prohibition on national origin discrimination applies to all social services districts and their staff providing “any aid, care, services, other benefits or privileges to an individual.”
 LEP individuals cannot be subject “to segregation or separate treatment in any matter related to…benefits or privileges.”
  Local districts cannot provide “benefits or privileges to an individual which are different, or are provided in a different manner, from that provided to others.”
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� See Table 1, September 22, 2006 letter. (We have subsequently been provided with self-evaluation forms for Chemung, Chenango, Essex, Fulton, Lewis, Montgomery, Niagara, NYC (HRA), Ontario, Orleans, and Tioga County Department of Social Services, so we now have forms from 42 districts.)


� See Table 1. 


� See FNS Instructional 113-1. Available at: � HYPERLINK "http://www.fns.usda.gov/cr/Documents/113-1.pdf" ��http://www.fns.usda.gov/cr/Documents/113-1.pdf�. 


� See Table 2. 


� See Table 3. 


� See 05-INF-08, Available at � HYPERLINK "http://www.otda.state.ny.us/directives/2005/INF/05-INF-08.pdf" ��http://www.otda.state.ny.us/directives/2005/INF/05-INF-08.pdf�. 


� See PUB-4843.


� See Table 4. 


� See Table 3. 


� See 06-OCFS-INF-05, Available at: � HYPERLINK "http://www.ocfs.state.ny.us/main/policies/external/OCFS_2006/INFs/06-OCFS-INF-05%20Limited%20English%20Proficiency.pdf" ��http://www.ocfs.state.ny.us/main/policies/external/OCFS_2006/INFs/06-OCFS-INF-05%20Limited%20English%20Proficiency.pdf�. 


� See 06-OCFS-INF-05. 


� 42 is the total number of self-evaluations currently sent by districts provided by OTDA pursuant to our FOIL request.


� 2005 U.S. Census American Community Survey, People 5 Years and Over Who Speak a Language Other Than English at Home: 2005, Available at: � HYPERLINK "http://tinyurl.com/kmd8g" ��http://tinyurl.com/kmd8g� .


� 2005 U.S. Census American Community Survey, Languages Spoken at Home, available at: � HYPERLINK "http://tinyurl.com/ntgwb" ��http://tinyurl.com/ntgwb�.  


� 2000 U.S. Census Data, Modern Language Association Language Map Data Center, available at � HYPERLINK "http://tinyurl.com/fn75t" ��http://tinyurl.com/fn75t�. 


� See Table 2. 


� See Table 4.


� Id.


� Id.


� See Table 3. 


� See Above, Section IV, pg. 6.


� See DOJ Guidance, 67 F.R. 41,465.


� See 06 ADM 05, pg. 17-18. 


� See Saint Francis College v. Al-Khazraji, 481 U.S. 604, 614 (1987) (“in certain circumstances ... national origin and race discrimination may overlap.").


� Deravin v. Kerik, 335 F.3d 195, 201-2 (2d Cir.2003), citing Adames v. Mitsubishi Bank, Ltd., 751 F.Supp. 1548, 1559 (E.D.N.Y.1990). 


� See 28 C.F.R. § 42.104(b)(4).


� 42 U.S.C. § 2000d-1.


� See FNS Instructional 113-1, pg. 10. 


� 42 U.S.C. § 2000d-1.


� See 28 C.F.R. § 42.104(b)(1),(2).


� See Memorandum of Ralph F. Boyd, Jr., Assistant Attorney General, Civil Rights Division, Regarding Executive Order 13166 (Improving Access to Persons with Limited English Proficiency), (October 26, 2001).  Available at: � HYPERLINK "http://www.usdoj.gov/crt/cor/lep/Oct26Memorandum.htm" ��http://www.usdoj.gov/crt/cor/lep/Oct26Memorandum.htm�. 


� Executive Order 13166 of August 11, 2000, 65 FR 50121, (August 16, 2000). Available at: � HYPERLINK "http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2000_register&docid=fr16au00-137.pdf" ��http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2000_register&docid=fr16au00-137.pdf�. 


� See “Guidance to Federal Financial, Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient Persons,” Department of Justice Guidance, 67 Fed. Reg. 41,455 – 41,472 (June 18, 2002), Available at: � HYPERLINK "http://www.usdoj.gov/crt/cor/lep/DOJFinLEPFRJun182002.pdf" ��http://www.usdoj.gov/crt/cor/lep/DOJFinLEPFRJun182002.pdf� [hereinafter DOJ Guidance].


� 67 Fed. Reg 41,459. 


� Id.


� 67 Fed. Reg. 41,461.


� Id. 


� Id.


� 67 Fed. Reg. 41,461.


� 67 Fed. Reg. 41,463.


� Id.


� DOJ Guidance at 41,463 – 41,464, and “Guidance to Federal Financial, Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient Persons,” Department of Health and Human Services 68 Fed. Reg. 47,311- 47,318 (August 8, 2003). Available at: � HYPERLINK "http://www.hhs.gov/ocr/lep/lep_guidance080403.pdf" ��http://www.hhs.gov/ocr/lep/lep_guidance080403.pdf� [hereinafter HHS Guidance]


� See 67 Fed. Reg. 41,464.


� See 67 Fed Reg. 41,465.


� 68 Fed. Reg. 47,313.


� See page 6 of Form LDSS-4826 (Rev. 5/05), New York Food Stamp Application, and all language versions: “In accordance with Federal Law and U.S. Department of Agriculture (USDA) policy, this institution is prohibited from discriminating on the basis of race, color, national origin, sex, age, religion, political belief, or disability.”


� 7 U.S.C.A. § 2020 (c). 


�  7 U.S.C.A. § 2020 (e)(2)(A).


� 7 U.S.C.A. § 2020 (e)(2)(B),(B)(i).


�  7 C.F.R. § 272.6 (a).


� 7 C.F.R. § 272.4 (b), (b)(2); See also 7 C.F.R. § 272.5 (c).  


� See 7 C.F.R. § 272.4 (b).


� 7 C.F.R. § 272.4 (b)(1).


� See 7 C.F.R. § 274.4 (b)(2).


� See 7 C.F.R. § 272.4 (b)(3).


� See 7 C.F.R. § 272.4 (b)(6).


� Id.


� See 7 C.F.R. § 272.4 (b)(6).


� See 7 C.F.R. § 272.4 (b)(3)(ii)(A),(B).


� 7 C.F.R. § 272.4(b)(3)(ii)(B).


� 7 C.F.R. § 272.4 (b)(5).


� 7 C.F.R. § 272.4(b)(4).


� N.Y. Soc. Serv. Law § 95-a (1).


� See N.Y. Soc. Serv. Law § 95-a(7).


� See 18 NYCRR §387.2 (r).


� See 18 NYCRR §387.2.


� See 18 NYCRR §387.2 (b).


� See 18 NYCRR §387.2 (t).


� See N.Y. Civil Rights Law § 40-c. See also People v. Dieppa, 158 Misc.2d 584, 589. (S.Ct. Kings County, 1993) (“Civil Rights Law § 40-c is clear: all persons are protected from harassment or discrimination in the exercise of their civil rights because of race, creed, color, [or] national origin”).


� N.Y. Soc. Serv. Law § 62(1).


� See N.Y. Soc. Serv. Law § 95 (c).


� See 18 NYCRR §303.1(a), (b), (b)(2).


� 18 NYCRR §303.1(b)(3).


� 18 NYCRR §303.1(b)(2).
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