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I. Federal Requirements 

a. FSA State Agency Requirements 
The Food Stamp Act (FSA) of 1977 describes how in the “certification of applicant households for the food stamp program, there shall be no discrimination by reason of race, sex, religion, creed, [or] national origin.” 7 U.S.C.A. § 2020 (c).  United State Department of Agriculture Food and Nutrition Service (FNS) wrote the implementing regulations for the FSA.  The FNS regulation prohibits a State agency from discriminating “against any applicant or participant in any aspect of program administration”, including, but not limited to, “the certification of households, the issuance of coupons, the conduct of fair hearings, or the conduct of any other program service for reasons of…national origin.” 7 C.F.R. § 272.6 (a).

The State agency administering the food stamp program is responsible for “the certification of applicant households and for the issuance of coupons and the control and accountability thereof.” 7 U.S.C.A. § 2020 (a).  Together State agency and local certification  office must make information regarding the food stamp program’s requirements and procedures available, and explain to applicants their rights and responsibilities concerning eligibility for benefits. See 7 C.F.R. §§ 273.2(c)(4),(e)(1); 272.5 (c).

b. Bilingual Requirements  
i. FSA Requirements
Section 11(e) of the Food Stamp Act of 1977 (FSA) required the state agency administrating the program to “use appropriate bilingual personnel and printed material in the administration of the program in those portions of…the State in which a substantial number of members of low-income households speak a language other than English.”  7 U.S.C.A. § 2020 (e)(1), See also 48 FR 2130, Bilingual Services (1983).  
The state agency is also required to establish procedures governing the operation of food stamp offices that “best serve households, including …areas in which a substantial number of members of low-income households speak a language other than English.” 7 U.S.C.A. § 2020 (e)(2)(A).  Lastly, the FSA requires “timely, accurate and fair service to applicants for, and participants in the food stamp program,” including households that speak a language other than English 7 U.S.C.A. § 2020 (e)(2)(B),(B)(i).
ii. Bilingual Regulations Require Assessment of the LEP Population  
There are several regulations that describe the obligations of the state agency and local food stamp office to determine the number of LEP applicants and participants.  Current regulations require State agencies to develop estimates of the number of low-income single language minority households, both participating and not participating in each project area and certification office. See also 48 FR 2130 Bilingual Services (1983).  
Regulations require the State agency and local office administering the Food Stamp program to assess the total number of low-income households in an area that “speak the same non-English language …[and] provide bilingual program information and certification materials, and staff or interpreters.” 7 C.F.R. §§ 272.4 (b), (b)(2); 272.5 (c).  The regulations suggest various sources of information such as census data and community service organizations which could be used to determine the need for bilingual services.  7 C.F.R. 272.4(b)(2)(ii)(C)(5), See 48 FR 2130 Bilingual Services (1983).  
If these sources do not provide sufficient information about the LEP population, each certification office must “develop estimates of the number of low-income single-language minority households, both participating and not participating in the program.” See 7 C.F.R. § 272.4 (b)(6).  “Single-language minority households” are “households which speak the same non-English language and which do not contain adult(s) fluent in English as a second language.” 7 C.F.R. § 272.4 (b)(1).  The state agency administering the program must combine the figures collected in each certification office to determine the need for bilingual outreach materials in each project area. See 7 C.F.R. § 272.4 (b)(6).
In determining the number of potential LEP applicants and recipients, each local food stamp office must, for a 6-month period, record the total number of single-language minority households that visit the office to make inquiries about the program, file a new application for benefits, and that are recertified.  Certification offices that are contacted by a total of over 100 single-language minority households in the 6-month period must provide bilingual staff or interpreters to assist LEP applicants and recipients. See 7 C.F.R. § 272.4(b)(6).

The State agency shall provide materials used in program informational activities in the appropriate language(s) as follows: (i) In project areas with less than 2,000 low-income households, if approximately 100 or more of those households are of a single-language minority; (ii) In project areas with 2,000 or more low-income households, if approximately 5 percent or more of those households are of a single-language minority; and (iii) In project areas with a certification office that provides bilingual services. See 7 C.F.R. § 274.4 (b)(2) 

The agency is required to provide both certification materials in the appropriate language(s) and bilingual staff or interpreters as follows:(i) In each individual certification office that provides service to an area containing approximately 100 single-language minority low-income households; and (ii) In each project area with a total of less than 100 low-income households if a majority of those households are of a single-language minority. See 7 C.F.R. § 272.4(b)(3) 
iii. Materials Translated
Required translated materials “include the food stamp application form, change report form and notices to households” provided in one or several language as is necessary for the particular area. See 7 C.F.R. § 272.4 (b)(3)(ii)(A),(B).  “If the certification office is required to use several languages, the notice may be printed in English and may contain statements in other languages summarizing the purpose of the notice and the telephone number (toll-free number or a number where collect calls will be accepted for households outside the local calling area) which the household may call to receive additional information.” 7 C.F.R. § 272.4(b)(3)(ii)(B). 

iv. Bilingual Staff and Interpreters 

Federal Food Stamp regulations also require certification offices to provide sufficient bilingual staff or interpreters for the timely processing of non-English-speaking applicants. 7 C.F.R. § 272.4 (b)(5).  In project areas with a seasonal influx of non-English-speaking households, the State agency shall provide bilingual materials and staff or interpreters, if during the seasonal influx the number of single-language minority low-income households which move into the area meets or exceeds the requirements in paragraphs (b)(2) and (3) of this section. 7 C.F.R. § 272.4(b)(4).
v. Bilingual Fair Hearing Requirements

The Food Stamp regulations require a state agency to provide a fair hearing to any household aggrieved by any action which affects their participation of the household in the program.  See 7 C.F.R. § 273.15 (a).  When a fair hearing is requested by an LEP individual, the State agency must make available without charge the specific materials necessary for a household or its representative to determine whether a hearing should be requested or to prepare for a hearing. See 7 C.F.R. § 273.15 (i)(1).  
If the individual making the fair hearing request speaks a language other than English and the State agency is required to provide bilingual staff or interpreters who speak the appropriate language. See 7 C.F.R. § 273.15 (i)(1).  At the fair hearing, the State agency must also insure the hearing procedures are verbally explained in the language of the LEP individual.  See 7 C.F.R. § 273.15 (i)(1).

 Upon request for a fair hearing, the State agency shall also help an LEP household with its hearing request.  If an LEP household makes an oral request for a hearing, the State agency shall complete the procedures necessary to start the hearing process. Households must also be advised of any legal services available that can provide representation at the hearing. See 7 C.F.R. § 273.15 (i)(1).

vi. State Agency Implementation of the Bilingual Requirements 
The state agency procedures for implementing the bilingual requirements are provided in 7 C.F.R. § 272.1(g)(vii).  Each state agency is required to assess the need for bilingual services in particular certification offices and projects and advise FNS of their determinations.  If a State agency cannot determined whether or not bilingual services are required in a particular project area, it must notify FNS and develop procedures to record the number of LEP low-income households which contact each certification office in that project area.  See 48 FR 2130 USDA Bilingual Services (1983).  
c. FNS Requirements 
i. FNS Federal Register, 65 FR 70,134
The United State Department of Agriculture Food and Nutrition Service (FNS), the agency that administers the Food Stamp Program also described these national origin protections of LEP individuals.  See USDA, 65 Federal Register 70,138 (2000).  “Protected individuals have the same opportunity to participate in the Food Stamp Program as non-protected individuals. FNS specifically prohibits the State and local government agencies that administer the program from engaging in actions that discriminate based on race, color, national origin, gender, age, disability, marital or family status.” Id. 
FNS noted how the regulations at 7 CFR 272.6 specifically state that ‘‘State agencies shall not discriminate against any applicant or participant in any aspect of program administration, including, but not limited to, the certification of households, the issuance of coupons, the conduct of fair hearings, or the conduct of any other program service for reasons of age, race, color, sex, handicap, religious creed, national origin, or political beliefs.’’ Id.  
“Discrimination in any aspect of program administration is prohibited by these regulations, the Food Stamp Act of 1977 (Food Stamp Act or the Act), the Age Discrimination Act of 1975 (Pub. L. 94– 135)… and title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d). Enforcement action may be brought under any applicable Federal law. Title VI complaints must be processed in accordance with 7 CFR part 15.  Where State agencies have options, and they choose to implement a certain provision, they must implement it in such a way that it complies with the regulations at 7 CFR 272.6.” Id.

FNS also acknowledged the obligations of Executive Order 13166 and the DOJ Guidance setting forth the standards that Federal agencies and recipients of Federal funds must follow to ensure LEP individuals have meaningful access.  At that time in 2000, the USDA stated they were working with the DOJ to create an agency LEP Guidance.  See 65 FR 70,144. 
ii. FNS Civil Rights Instruction 113-1

In FNS 113-1, State agencies were again reminded of their Title VI obligations to provide LEP food stamp recipients and applicants with appropriate language services.  “Under Title VI of the Civil Rights Act of 1964 prohibits recipients of Federal financial assistance from discriminating against or otherwise excluding individuals on the basis of race, color, or national origin in any of their activities. Section 601 of Title VI, 42 U.S.C. § 2000d, provides “No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”
“The term “program or activity” is broadly defined. There is no numerical threshold that must be met before provisions of the Civil Rights Act, prohibiting discrimination based on national origin, are applicable.  State agencies, local agencies, or other subrecipients that fail to provide services to Limited English Proficiency (LEP) potentially eligible persons, applicants, and participants, or deny them access to federally assisted programs and activities, may be discriminating on the basis of national origin in violation of Title VI and its implementing regulations.  Title VI and its regulations require State agencies, local agencies, or other subrecipients to take reasonable steps to assure “meaningful” access to the information and services they provide.”
“What constitutes reasonable steps to assure meaningful access will be contingent on a number of factors.  Among the factors to be considered are (1) the number or proportion of LEP persons eligible to be served or likely to be encountered by the program or grantee; (2) the frequency with which LEP individuals come in contact with the program; (3) the nature and importance of the program, activity, or service provided by the program to people’s lives; and (4) the resources available to the grantee/recipient and costs.”
iii. The Four Factor Test

1. The Number or Proportion of LEP Persons Served or Encountered in the Eligible Population. 

“One factor in determining what language services recipients should provide is the number or proportion of LEP persons from a particular language group served or encountered in the eligible service population.  The greater the number or proportion of these LEP persons, the more likely language services are needed.”
“Ordinarily, persons “eligible to be served, or likely to be directly affected, by” a recipient’s program or activity are those who are served or encountered in the eligible service population.  This population will be program-specific, and includes persons who are in the geographic area that has been approved by a Federal grant agency as the recipient’s service area.”
“Recipients should first examine their prior experience with LEP encounters and determine the breadth and scope of language services that were needed.  In conducting this analysis, it is important to include language minority populations that are eligible for FNS programs or activities but may be underserved because of existing language barriers.” 

“Other data should be consulted to refine or validate a recipient’s prior experience, including the latest census data for the area served, data from school systems and from community organizations, and data from State and local governments.  Community agencies, school systems, religious organizations, legal aid entities, and others can often assist in identifying populations for whom outreach is needed and who would benefit from the recipients’ programs and activities where language services are provided.” 

2. The Frequency With Which LEP Individuals Come in Contact With the Program. 

“Recipients should assess, as accurately as possible, the frequency with which they have or should have contact with an LEP individual from different language groups seeking assistance.  The more frequent the contact with a particular language group, the more likely that enhanced language services in that language are needed. The steps that are reasonable for a recipient that serves an LEP person on a one-time basis will be very different than those expected from a recipient that serves LEP persons daily.” 

“It is also advisable to consider the frequency of different types of language contacts.  For example, frequent contacts with Spanish-speaking people who are LEP may require certain assistance in Spanish.  Less frequent contact with different language groups may suggest a different and less intensified solution.  If an LEP individual accesses a program or service on a daily basis, a recipient has greater duties than if the same individual’s program or activity contact is unpredictable or infrequent.  But even recipients that serve LEP persons on an unpredictable or infrequent basis should use this balancing analysis to determine what to do if an LEP individual seeks services under the program in question.”
“This plan need not be intricate. It may be as simple as being prepared to use one of the commercially-available telephonic interpretations services to obtain immediate interpreter services. In applying this standard, recipients should take care to consider whether appropriate outreach to LEP persons could increase the frequency of contact with LEP language groups.”
3. The Nature and Importance of the Program, Activity, or Service Provided by the Program. 

The more important the activity, information, service, or program, or the greater the possible consequences of the contact to the LEP individuals, the more likely language services are needed.  The obligations to communicate rights to a person who is arrested or to provide medical services to an ill or injured person, and to provide nutrition assistance to individuals or groups of persons differ, for example, from those to provide bicycle safety courses or recreational programming. A recipient needs to determine whether denial or delay of access to services or information could have serious or even life-threatening implications for the LEP individual. 

Decisions by a Federal, State, or local entity to make an activity compulsory, such as particular educational programs in the Special Supplemental Nutrition Program for Women, Infants, and Children (WIC) or the communication of eligibility requirements, can serve as strong evidence of the program’s importance. 

4. The Resources Available to the Recipient and Costs. 

“A recipient’s level of resources and the costs that would be imposed on it may have an impact on the nature of the steps it should take. Smaller recipients with more limited budgets are not expected to provide the same level of language services as larger recipients with larger budgets.  In addition, “reasonable steps” may cease to be reasonable where the costs imposed substantially exceed the benefits.”
“Resource and cost issues, however, can often be reduced by technological advances; the sharing of language assistance materials and services among and between recipients, advocacy groups, and Federal grant agencies; and reasonable business practices.  Where appropriate, training bilingual staff to act as interpreters and translators, information sharing through industry groups, telephonic and video conferencing interpretation services, pooling resources and standardizing documents to reduce translation needs, using qualified translators and interpreters to ensure that documents need not be “fixed” later and that inaccurate interpretations do not cause delay or other costs, centralizing interpreter and translator services to achieve economies of scale, or the formalized use of qualified community volunteers, for example, may help reduce costs.” 

“Recipients should carefully explore the most cost-effective means of delivering competent and accurate language services before limiting services due to resource concerns.  Large entities and those entities serving a significant number or proportion of LEP persons should ensure that their resource limitations are well-substantiated before using this factor as a reason to limit language assistance.  Such recipients may find it useful to be able to articulate, through documentation or in some other reasonable manner, their process for determining that language services would be limited based on resources or costs.”

� Pg. 9-12, Civil Rights Instructional 113-1, November 8, 2005, available at: � HYPERLINK "http://www.fns.usda.gov/cr/Documents/113-1.pdf" ��http://www.fns.usda.gov/cr/Documents/113-1.pdf�. [Hereinafter FNS 113-1]


� Pg. 10-12, FNS 113-1.


� Pg. 11-12, FNS 113-1.
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