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III. Federal LEP Guidelines and Domestic Violence

Executive Order 13166 required state and local agencies to improve access to federally funded and assisted activities for persons who, as a result of national origin, are limited in their English proficiency (LEP).
 The Department of Justice (DOJ) was empowered under this Order to author the regulations that prohibit this discrimination. 

DOJ regulations bar “recipients,” individuals that receive federal financial assistance, from utilizing criteria or methods of administration which have the effect of subjecting individual to discrimination because of race, color, or national origin. Each agency was to prepare a plan to improve access to LEP persons, consistent with the LEP Guidance, to ensure meaningful access to agency programs and activities. 

The DOJ general guidance document (LEP Guidance),
 which sets forth compliance standards that recipients must follow to ensure that programs and activities they provide in English are accessible to LEP persons, and specifically prohibit unjustified disparate impact on the basis of national origin.
 The Guidance document are the Title VI regulatory obligation to address, in appropriate circumstances and in a reasonable manner, the language assistance needs of LEP individuals beyond those required by the Constitution or statutes and regulations other than the Title VI regulations.
 

a. Appendix A: LEP Example Scenarios 

Appendix A of the Guidance provides different scenarios where services for LEP domestic violence victims would be required.
 At the outset of the Appendix it notes how language barriers can prevent victims from effectively reporting crimes to the police and hinder police investigations of crimes. The example used to highlight this point is police failure to communicate effectively with a victim of domestic violence. 

This domestic violence scenario can result in reliance on the batterer or a minor child and a failure to identify and protect them against harm.
 It describes how in these situations where an individual may also feel uncomfortable revealing or describing sensitive, confidential, or potentially embarrassing medical, law enforcement (e.g., sexual or violent assaults), family, or financial information to a family member, friend, or member of the local community. 

Similarly, there may be situations where a recipient’s own interests justify the provision of an interpreter regardless of whether the LEP individual also provides his or her own interpreter. For example, where precise, complete and accurate translations of information and/or testimony are critical for law enforcement or legal reasons, a recipient might decide to provide its own, independent interpreter, even if an LEP person wants to use their own.
 

In emergency situations not reasonably foreseeable, the recipient may have to temporarily rely on non-recipient provided language services, but reliance on children is especially discouraged.
 For instance, it is important that interpreters in custodial interrogations be highly competent to translate legal and other law enforcement concepts, as well as be extremely accurate in their interpretation.
 The Guidance deems certain services critical areas for language assistance including 911 calls, custodial interrogation, and health and safety issues for persons within the control of the police and these activities should be considered the most important under the analysis.
 

Given the critical role the public plays in reporting crimes or directing limited law enforcement resources to time-sensitive emergency or public safety situations, efforts to address the language assistance needs of LEP individuals could have a significant impact on improving responsiveness, effectiveness, and safety.
 To illustrate this importance of improved LEP services the example below was provided in the Guidance.

“A police department receives Federal financial assistance and serves a predominantly Hispanic neighborhood. It routinely sends officers on domestic violence calls. The police department is in a state in which English has been declared the official language. The police therefore determine that they cannot provide language services to LEP persons. Thus, when the victim of domestic violence speaks only Spanish and the perpetrator speaks English, the officers have no way to speak with the victim so they only get the perpetrator’s side of the story. The failure to communicate effectively with the victim results in further abuse and failure to charge the batterer. The police department should be aware that despite the state’s official English law, the Title VI regulations apply to it. Thus, the police department should provide meaningful access for LEP persons.” 

Within this context the Guidance also applies to community corrections programs that receive, directly or indirectly, Federal financial assistance. Their most frequent contact with LEP individuals will be with an offender, a victim, or the family members of either, but may also include witnesses and community members in the area in which a crime was committed.
 

b. Domestic Violence Programs 

The DOJ provides Federal financial assistance to other types of entities and programs, including, shelters for victims of domestic violence, and domestic violence prevention programs and Title VI regulations and the Guidance apply to those entities.
 Two examples of LEP domestic violence issues from this section of the Guidance are provided below:

Example 1: “A court encounters a domestic violence victim who is LEP. Even though the court is located in a state where English has been declared the official language, it employs a competent interpreter to ensure meaningful access. Despite the state’s official English law, the Title VI regulations apply to the court.

Example 2: “Only twenty thousand people live in a rural county. The county superior court receives DOJ funds but does not have a budget comparable to that of a more populous urbanized county in the state. Over 1000 LEP Hispanic immigrants have settled in the rural county. The urbanized county also has more than 1000 LEP Hispanic immigrants. Both counties have ‘‘how to’’ materials in English helping unrepresented individuals negotiate the family court processes and providing information for victims of domestic violence. The urban county has taken the lead in developing Spanish-language translations of materials that would explain the process. The rural county modifies these slightly with the assistance of family law and domestic violence advocates serving the Hispanic community, and thereby benefits from the work of the urban county. Creative solutions, such as sharing resources across jurisdictions and working with local bar associations and community groups, can help overcome serious financial concerns in areas with few resources.” 

Several domestic violence prevention and treatment programs receive DOJ financial assistance and thus must apply this Guidance to their programs and activities. As with all other recipients, the mix of services needed should be determined after conducting the four-factor analysis. The four factors are: “(1) The number or proportion of LEP persons eligible to be served or likely to be encountered by the program or grantee; (2) the frequency with which LEP individuals come in contact with the program; (3) the nature and importance of the program, activity, or service provided by the program to people’s lives; and (4) the resources available to the grantee/ recipient and costs.”

For instance, a shelter for victims of domestic violence serving a largely Hispanic area in which many people are LEP should strongly consider accessing qualified bilingual counselors, staff, and volunteers, whereas a shelter that has experienced almost no encounters with LEP persons and serves an area with very few LEP persons may only reasonably need access to a telephonic interpretation service. Experience, program modifications, and demographic changes may require modifications to the mix over time. 
 An example is provided below:

Example 3: “A shelter for victims of domestic violence is operated by a recipient of DOJ funds and located in an area where 15 percent of the women in the service area speak Spanish and are LEP. Seven percent of the women in the service area speak various Chinese dialects and are LEP. The shelter uses competent community volunteers to help translate vital outreach materials into Chinese (which is one written language despite many dialects) and Spanish. The shelter hotline has a menu providing key information, such as location, in English, Spanish, and two of the most common Chinese dialects. Calls for immediate assistance are handled by the bilingual staff. The shelter has one counselor and several volunteers fluent in Spanish and English. Some volunteers are fluent in different Chinese dialects and in English. The shelter works with community groups to access interpreters in the several Chinese dialects that they encounter. Shelter staff train the community volunteers in the sensitivities of domestic violence intake and counseling. Volunteers sign confidentiality agreements. The shelter is looking for a grant to increase its language capabilities despite its tiny budget. These actions constitute strong evidence of compliance.


In conclusion, both the New York Social Service regulations and the Federal LEP Guidance define the obligations of state agencies to provide appropriate personnel or translation services to domestic violence victims. 
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