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Judiciary Law Protections

Judiciary law § 386 provides for the appointment and compensation of court interpreters. This section permits both the county judge and the district attorney to appoint one interpreter.
 Judiciary law § 387 allows for the temporary appointment if any interpreter is required in any court. The authority to appoint interpreters under Judiciary Law Section 387 extends beyond language interpreters and applies to interpreters for witnesses or parties with physical disabilities.”

Two provisions describe specific interpreters, § 390 for the appointment of interpreters for deaf persons, and § 388 that provides for one Polish and one Italian interpreter in Erie County. Even though enacted in 1909, 
 § 388 recognizes the need to assure Limited English Proficient (LEP) individuals have access to New York civil and criminal courts. 
Case Law 

In several cases Federal and State courts have found in both criminal and civil cases that a denial of interpreters to LEP individuals is a deprivation of due process rights. In the criminal context, it is well established that failure to provide interpreters is a deprivation of due process. The Second Circuit and State courts have found that while “there is no specific State or Federal Constitutional provision governing the right to have interpretive services furnished in a court, our courts and legislative bodies have long recognized the need for such services to ensure meaningful participation.”


A court should take affirmative steps to determine the need of an interpreter only “when it becomes acutely obvious that the defendant is exhibiting an inability to understand the trial proceedings or to communicate with his counsel due to a language barrier."
 “The determination whether a court-appointed interpreter is necessary lies within the sound discretion of the trial court, which is in the best position to make the fact-intensive inquiries necessary to determine whether there exists a language barrier such that the failure to appoint an interpreter will deprive the defendant of his or her constitutional rights.”
 
The New York Constitution guarantees to all citizens the right not to be deprived of life, liberty or property without due process of law.
 State civil courts have recognized that requiring an individual to proceed, when it is obvious that an interpreter is needed, would violation due process of law as interpreters are necessary to ensure meaningful participation.
  

Since “language is the principal basis of communication in a trial or hearing, a litigant's ability to understand and communicate that language is critical to the proceeding's fairness.”
 “Failure to provide adequate translation services here deprived petitioner of fundamental due process. The due process requirement of an "opportunity to be heard" which must be "tailored to the capacities and circumstances of those who are to be heard" demands no less.”

� McKinney’s Judiciary law § 386


� People v. Miller, 140 Misc.2d 247, 250, see also People v. Rodriguez, 145 Misc.2d 105, 546 N.Y.S.2d 769 (Sup.Ct.Queens Co.1989) (sign-language interpreter for deaf and speech-impaired witness must be qualified in the particular signing method known by the witness). Cf. People v. Thompson, 34 A.D.2d 561, 309 N.Y.S.2d 861 (2d Dep't 1970), aff'd, 28 N.Y.2d 616, 320 N.Y.S.2d 77, 268 N.E.2d 804 (1971)(trial court permitted speech therapist to convey answers by deaf and illiterate witness who did not know sign language but was able to read lips; defendant's acquittal of relevant charge eliminated issue on appeal).


� Laws of 1909, Chapter 35.


� See United States ex rel. Negron v. New York, 434 F.2d 386 (2d Cir.1970) (interpreter required for non-English speaking defendants); People v. Ramos, 26 N.Y.2d 272, 309 N.Y.S.2d 906, 258 N.E.2d 197 (1970) (criminal defendant who cannot understand English is entitled to appointment of an interpreter who speaks language that the defendant understands so that he may meaningfully assist in his own defense); US v. Mosquera, 816 F.Supp. 168, 178 (E.D.N.Y.1993) (translation of indictment, relevant statutes, plea agreements and other documents required for non-English speaking criminal defendants); civil case, Lizotte v. Johnson, 4 Misc.3d 334,342 (New York, S.Ct., 2004) (language is the principal basis of communication in a trial or hearing, a litigant's ability to understand and communicate that language is critical to the proceeding's fairness); see also Judiciary and Judicial Procedure Act, 28 USC §§ 1827, 1828 (allows the assignment of interpreters in federal trials and proceedings).


� People v. Ramos, 26 N.Y.2d 272, 275; People v. Phillips, 265 A.D.2d 237 (1st Dep't 1999) (rejecting claim where defendant did not alert court to alleged severity of hearing impairment and the need for interpretive assistance was not obvious); United States ex rel. Negron v. State, 434 F.2d 386, 390-91 (2d Cir.1970) (requiring "that a court, put on notice of a defendant's severe language difficulty, make unmistakably clear to him that he has a right to have a competent translator assist him, at state expense if need be").


� People v. Warcha, 17 A.D.3d 491, (2 Dept.,2005), citing People v. Navarro, 134 A.D.2d 460; People v. Hernandez, 295 A.D.2d 989; People v. Fioravantes, 229 A.D.2d 784, 785.


� NY Const, art I, §  6


� See Yellen v. Baez, 177 Misc.2d 332, 336 (Richond. Cty, S.Ct. 1997) (to not inform the tenant of fundamental rights, thereby triggering the rent deposit provisions of RPAPL 745 after the same time period as an English speaking respondent, would make a mockery of the due process protection).


� Lizotte v. Johnson, 4 Misc.3d 334,342, citing See Goldberg v. Kelly, 397 U.S. 254, 268-9 (1970).


� Id. 





