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Several nonths ago we issued 93 LCM 94, in which the Departnent's position
pertaining to transfer of legal custody of children to the commi ssioner of a
soci al services district in Article 10 cases was outlined. Specifically,
t he nmenorandum descri bed why we believe that it is legally inappropriate for
t he conmi ssioner of a social services district to be given custody of an
abused or neglected child and have that child remain in the physical custody
of the parent(s). We have received questions as to whether the menorandum
was also intended to address the circunstance of a child being placed in
foster care and subsequently being discharged to the physical custody of the
parent (s), while remamining in the | egal custody of the conm ssioner. 93
LCM 94 was not intended to address this issue. However, we will use this
opportunity to outline our general position on what is comonly referred to
as "trial discharges" in this rel ease.

Historically, the Departnment has recognized that trial discharge is an
appropriate program option in certain circunstances. I ndeed, Section
430. 12(f)(4) of Departnent regulations requires that children discharged or
deemed to be discharged to independent living remain in trial discharge for
at | east six nonths. (However, the purpose of this requirement was to
ensure that a young adult previously residing in foster care, who was
wi thout a place to reside, could fall back on the foster care system to
avert honel essness). Additionally, Section 628.3(a)(4)(vii) of Departnment
regul ations pertaining to standards for foster care paynents allows for
rei mbursement to authorized agencies for up to seven days for a child
returned honme for trial discharge.
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From a | egal perspective, trial discharge may be a legitinmate option when a
child is being returned to a parent(s) after a stay in foster care. From a
program perspective, we believe that trial discharge is an appropriate
option to use where the case planner has assessed that there is a rea
possibility that the <child's return home and the subsequent famly
interactions nay result in the need for reinstituting tenporary separation
of the child and parent(s). A trial discharge could legally be acconplished
either by returning a child hone prior to an order of custody expiring or by
obtaining a new court order extending custody for the anticipated period of
the trial discharge

Wil e we support the use of trial discharge as an appropriate casework
strategy in cases neeting the criteria stated in the previous paragraph, we
woul d Iike to provide sone cautions:

- certainly trial discharge should not be undertaken if the court's
custody order does not allow the district to send the child hone
wi thout the court's explicit direction, or if it would conflict with
court limts pertaining to contact (visitation).

- autonmatic wuse of trial discharge without the presence of any factors
that may indicate the potential for replacenent is not appropriate.

- it would not be appropriate to use trial discharge as a threat in
relation to the parent's ability to ultimately secure final discharge

of the child. |If this is the prinary neans for obtaining appropriate
parental conduct, what will happen once the custody reverts back to
the parent? If court ordered supervision is really what is

necessary, then it should be sought.

- the timespan for the trial discharge should not automatically extend
until an existing custody order |apses. W recomend term nating the
custody order as soon as the possibility for the need for replacenment
in the near future has becone renote.

In addition we would like to outline a few considerations for good practice
inrelation to the use of trial discharge

- the parent and child, if old enough to understand, should be infornmed
about the plan for trial discharge, its inplications and its
antici pated duration.

- an explanation of the casework reasons for the trial discharge should
be docunented in the case record.

- in consultation with the social service district's attorney,
consideration to notifying the famly court of the trial discharge
shoul d be undert aken.
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- the child' s | aw guardi an should be inforned of the trial discharge.

- the case planner should maintain a sufficient level of contact and
provide assistance as necessary to ensure a positive reunification
experi ence and overcone such possible dynamics as the parent and
child's fears of failure.

If questions still remain, please contact your Fanily and Children Services
Regi onal O fice.

Frank Puig
Deputy Conmmi ssi oner
Di vi si on of Services
and Comunity Devel oprent





