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DIVISION: Adult Services
TO Conmi ssi oners of
Soci al Services

DATE: April 7, 1992

SUBJECT: Protective Services for Adults: Confidentiality/
Information Sharing Wth Regard to Protective
Services for Adults (PSA) dients

SUGGESTED

DI STRI BUTI ON: Agency and County Attorneys
Directors of Social Services
Adult Services Staff
Staff Devel opnent Coordi nators

CONTACT PERSON: Adult Services Program Representative
at 1-800-342-3715:
Irvin Abel man, ext. 432-2980 or (212) 804-1247
Thomas Burton, ext. 432-2987
Kat hl een Crowe, ext. 432-2996
M chael Monahan, ext. 432-2864
Janet Morrissey, ext. 432-2997

ATTACHVENTS: None
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In 1984, the Departnent issued 84 INF-2, which was intended to clarify for
the social services districts the conditions for release of confidentia
infornation regarding a Protective Services for Adults (PSA) client to other
service providers. Recent regulatory changes with regard to confidentiality
as it relates to AlDS, HV infection and HYV related illness require
additional clarification of the Departnent's policy.

One of the concepts that the Departnent has endorsed is that PSAis a
conmuni ty probl emrequiring cooperati on anong a nunmber of agencies. Thi s
concept is supported by Section 473.2(a) of the Social Services Law (SSL)
which states that "the effective delivery of protective services for adults
requires a network of professional consultants and services providers" and
requires local social services districts to work "with other public, private
and voluntary agencies including but not limted to health, nental health,

aging, legal and | aw enforcenent agencies, for the purpose of assuring
maxi mum | ocal wunderstanding, coordi nation and cooperative action in the
provi sion of appropriate services" to PSA clients. The SSL therefore

anticipates the sharing of infornation necessary to appropriately serve the
client.

However, in a nunmber of social services districts, service delivery to PSA
clients has been hindered by a hesitancy or a perceived | egal prohibition to
sharing informati on among agenci es provi di ng services. In addition, sone

PSA clients are involuntary clients who either refuse to sign a rel ease of
infornation or are so nmentally inpaired that the release they do sign has
guestionable validity.

DI SCLOSURE OF NON- MEDI CAL | NFORVATI ON

84 INF-2 stated that, based upon the Departnent's review of Sections 136 and
473 of the SSL and Part 357 of the Departnent's regulations, non- nmedi ca
information nay be shared with another individual or agency, w thout the
consent of the client, so |long as:

a. the PSA caseworker, supervisor or other district staff person has
been properly designated by the [ ocal comm ssioner to disclose such
confidential information, and

b. the individual or agency to whomconfidential client information is
to be rel eased nay properly be considered entitled to such
i nfornation. An agency nmmy be considered entitled to such
information if the agency is providing or being requested to provide
services to a PSA client.

c. In addition, the district nust be satisfied that the follow ng
saf eguards wi ||l be naintained:

1. the confidenti al character of the information wll be
mai nt ai ned;

2. the infornmation will be used for the purposes for which it was
nmade avail abl e, such purposes to be reasonably related to the
pur poses of the public welfare programand the function of the
i nqui ri ng agency; and
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3. the information will not be used for comrercial or politica

pur poses.
Non-medi cal infornmation should be released only where such information is

reasonably necessary to provide protective or other social services to the
client.

Al t hough consent is not required for the rel ease of non-nedical information
to an agency providing or requested to provide services, every effort to
obtai n consent should be nade

DI SCLOSURE OF MEDI CAL | NFORVATI ON

In accordance wth Part 357 of the Departnent's regulations, a social

services district may, under certain conditions, di scl ose nedi ca
information in its possession concerning PSA clients to appropriate persons
or agencies providing services to PSA clients. Such information nmay be

di scl osed wher e such disclosure is reasonably necessary to provide
protective services to the client. Part 357 does not require that the | oca

social services district obtain the consent of the client or the client's
aut hori zed representative prior to such necessary disclosure. However, it
is Departnent policy that such information should not be disclosed wthout
first requesting the client to authorize the release of this information.
An appropriate release should be signed by the client or the client's
aut hori zed representative if the client |lacks the capacity to consent. The
district should document its efforts to obtain a release. However, if a PSA
client refuses to authorize the release of nedical information, the socia

services district may release the information to representatives of other
agencies involved in the delivery of services to the client, if the district
is reasonably satisfied that such nmedical information is needed to assure
the delivery and coordination of necessary services and if the safeguards
for non-medical information outlined above are observed, in accordance with
Part 357 of the Department's regul ations.

DI SCLOSURE OF CONFI DENTI AL HI V/ Al DS | NFORVATI ON

The enactnent of Article 27-F of the Public Health Law and the subsequent
revisions to Parts 357 and 403 of the Departnent's regul ati ons now permt
confidential H V/AIDS information to be disclosed by a provider of health or
social services to an authorized enployee or agent of such provider or
gover nment agency when reasonably necessary for the supervision, nonitoring,
adm nistration or provision of such services. The term "confidentia
H V/ AIDS information" nmeans any information, in the possession of a person
who provides one or nore health or social services or who obtains the
i nfornati on pursuant to a release of confidential HV related information,
concerning whether an individual has been the subject of an HV rel ated
test, or has HV infection, HVrelated illness or AlDS, or information
which identifies or reasonably could identify an individual as having one or
nore of such conditions, including information pertaining to such
i ndividual's contacts. The term"authorized enpl oyee or agent" includes
only those persons who would, in the ordinary course of business, have
access to records relating to the care of, treatnent of, or provision of a
health or social service to the client.
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Confidential H V/AIDS information should not be rel eased without the consent
of the client or the client's authorized representative if the client |acks
the capacity to consent. The term "capacity to consent" neans an
individual's ability, determined without regard to the individual's age, to
under stand and appreciate the nature and consequences of a proposed health

care service, treat ment, or procedure, or of a proposed disclosure of
confidential HV related infornmation, as the case nay be, and to nmake an
i nf or ned deci si on concerning the service, treat ment, procedure or
di scl osure. However, the provisions of Article 27-F and Parts 357 and 403
of the Departnent's regulations permt the sharing of confidential H V/ Al DS
i nfornation, even without the client's consent, when such sharing is
reasonably necessary for the supervision, nonitoring, administration or
provi sion of health or social services. Article 27-F clearly states that
nothing in the statute limts a person's or agency's responsibility or

authority to report, investigate or redisclose PSA information or to provide
or nmonitor the provision of PSA

Al though confidential HVADS information may be shared wthout the
client's consent, the local social services district should be extrenely

sensitive to the issues of stigma, isolation and discrimnation faced by
persons with HHV/AIDS in deciding to release H V/AIDS informati on against a
PSA client's wishes. I nformati on should be released only after a carefu

assessment by PSA staff of whether such nedical information is actually
needed by the other agency in order to provide appropriate services. The
Departnment also recomends that all staff desi gnat ed to di scl ose
confidenti al H V/AIDS information attend Departnent-sponsored H V/AlDS
training. In addition, efforts to obtain a signed consent should be

docunented as outlined above in the DI SCLOSURE OF MEDI CAL | NFORMATI ON
secti on.

Wth regard to the release of H V/ AIDS infornmation, including reports on
whet her a client has had an H V rel ated test or has been di agnosed as havi ng
AIDS, HV infection or an HV related illness, a release of information
should be dated, shoul d specify to whomdi sclosure is authorized and the

time period for which the release is effective. A general authorization for
the release of nmedical or other information cannot be used to disclose
H V/ AIDS information unless such dual purpose is specifically indicated in
the authorization. The di sclosure of H V/AIDS information should al so be
acconpanied by a witten statenent as foll ows:

"This informati on has been disclosed to you from confidential records
which are protected by State | aw. State | aw prohi bits you from nmaki ng
any further disclosure of this infornmation without the specific witten
consent of the person to whomit pertains, or as otherw se pernitted by
I aw. Any unaut horized further disclosure in violation of State | aw may
result in a fine or jail sentence or both. A general authorization for
the release of nedical or other information is not suf ficient
aut hori zation for further disclosure."

An oral disclosure should be acconpanied or followed by such a witten
notice within ten (10) days.
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To sumari ze, confidential H V/ AIDS information should be released only to

the extent permtted by law and regul ati ons and only where the provider of
health or social services actually needs such information to provide such

servi ces. When there are no valid services-related reasons to provide the
infornation and in the absence of the very rare circunstances under which
transmssion of the HV infection is possible, confidential H V/AlDS

i nformati on shoul d not be rel eased.

GENERAL | NFORVATI ON

Social services districts should continue to review their policies and

procedures to ensure that confidential information is provided to PSA
service providers in accordance with the safeguards set forth in law and
regul ati on. The Departnent's Adult Services Program Representatives are

avai l abl e to provide assistance whenever there are questions concerning
whet her information sharing is reasonably necessary to provide health or
soci al servi ces.

Social services districts are strongly urged to nake every effort to obtain
the witten authorization of the PSA client prior to releasing confidentia
i nfornati on to agenci es providing services. The PSA client's right to
privacy should be protected to the maxi num extent possible while at the sane
time the district endeavors to protect the client fromharm However, in
those instances where the PSA client will not consent to the rel ease of
infornmation, infornmation may still be released if the safeguards noted above
are observed

Districts should also review their procedures to assure that other agencies
receiving confidential information about a PSA client do not share this
information with other agencies or providers. If other agencies or
providers require this information in order to serve a PSA client, they
should obtain it directly fromthe designated staff of the |local socia
services district.

WIlliamE. Gould
Acting Deputy Conmi ssi oner
Di vi sion of Adult Services



