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o

DEPARTMENT OF SOCIAL SERVICES b
STEPHEM BERGER 1450 WESTERN AVENUE '},3
CouMISSIONER ALBANY, NEW YORX 12243

. INFORMATIONAL LETTER

TRANSMITTAL NO.: 76 INF-13

to: Comissioners of All Social DATE:
Services Districts May 5, 1976

susject: Evidentiary Requirements f Actlons
and Falr Hearings 'for@se" cases

All Public Assistance Staff
DistrisuTion: All Legal Staff

All Child Support Staff

All Medical Staff

I, Purpose

Locel social services districts are expressing increasing concern as to
the proper treatment of "man-in-the-house"” cases, and as to the criteria
utilized in review of these cases by the falr hearing process,

(1) The purpose of tbis transmittal is to assist local districts in the attain--
ment of two major obJectives: The successful defense of a higher percentsage of

case actions in man in the house cases by improved investigation and EIEPEEEEEEP
and a corresponding avoidance of dimproper-case-actions,

There are two consideratjons, discussed more fully below, which shouid help
to clarify the differences in evidentiary standards applicable at the local level
in considering whether case action is warranted (e.g., whether a case should be
‘closed or a grant reduced) and at the state level, in reviewing local district
determinations by the hearing process,

(2) The local sgency muat obtaln, by investigation, sufficient information
indicating the presence of a man in the hdnSE'f6—§FBEeed with case action.

(b) The criteris for affirmance of an agency determiration by fair hearing
decision are often nore stringent than the criterle upon which case action should
be initiated,

(2) If there are eny questions regarding this releamse, please contact:

Jack Hickey or David 8, Kellogg
Division of Income Maintenance Office of Legal Affairs
at 800-342.3710, extension T1137 at  800-342~3710, extension 71750
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11, Criteris for Case Action

The IV-D mamal of the State Department of Socisl Services sets forth the
procedure to be followed in verifying C&te%3ZE;;}_g}igiyiliﬁz_IQE_Eid_Iﬂ_ﬂspendent
~hildren based upon the abvsence of a parent,  These procedures are outlined in
deteil in the memual and imdfvate that when the initlal investigation, including

a homg_géﬁiiv hes failed to verify the location of the absent parent, a more inter.

give {nvestigation shall be required which shall include an intensive £ield investi-
gation and referral to The-Stats Tarent Locater Service, If the investigation cor-
¢iyms the Tect that the absent parent 15 1% the home, appropriate case action

ghould be taken,

Although the initial investigation will often reveal valuable avenues for
further investigation, case action should not be initiated based upon the suspected
presqggedof_ﬂ,p&rent or mafi in the house unles2Ei2;EiE;§EEEEE_EEE,IEEHﬁMhmi_ﬁgﬁgpcum
mulation of corroborating evidence or #UTH Tre: —For exemple, the initial 30
day-Eﬁ?@gﬁi@&fiah'?EEEI?EET‘gjiﬁlﬁEn;mum, a home visit end at least two coliateral
sources, such as relatives, friends, lanﬂord;mﬁch“
1If these contacts do not produce what i1s"Telt to be sufficient corroborating evidence,
other leads should ¥& explored, o

Tt should also be noted thet in many cases the intensive investigation produces
sufficient corroboration to Justify case action even though the evidence accumulated
will often, by its very nature, bve largely "ecircumstantial”, indicating only in-
directly that the maen resides in the household (e,g. & post office clearance by itself °

indicates © 28 hns-megedzed mall st the address in question, or_that &
degert s—nob 1s eddress), This factor is important to & con-

slderation of the role of the fair hearing in "pan-in-the-house"” cases,

Iii. The Fair Hearlng

The fair hearing procedure in New York State 1s mandated by federal law,
federal regulations and federsl court decislons, It is a quasi-Judicial administra-
tive poceeding vwherein the applicant or reciplent of assistance 1s afforded an
opportunity for a State review of a local agency determination, Pursuant to Federal
requirements, generated by the U.S. Supreme Court case of Goldberg v. Felly, the
applicant or recipient must be given an opportunity to present his own case and
?Eﬁmt’tﬁéi;bij;hgiﬁééhéﬁfhgforejan;impartial“hear;ng'foiqergtthuéﬁ"thé'ﬁfdduqtiop

of docunents and{giggggsg§_§qu§ymggpfronting_§n§ q;ééﬁ-exgﬁiningﬂviﬁgegggs‘qf_the

egency, ouch individuals are also entitled to be represented, at the hearing, by
an attorney or other individual of their cholce,

Tt is & long stending rule of administrative law that en edministrative deci-
sion must be based upon "substantial evidence”. According to the lew York Stete
Court of Appeals, & finding of fact 1s based upon substantial evidence if, upon
consideration of all the evidence presented, the finding is reasonable and rational,
The fInding of feet, although 1t may not be one upon which all reasonable persons
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would agree, is one which could be made by a reasonable person from the evidence
as 8 vhole, For example, in a "man-ine.the-house" case, the evidence produced by

& local social services agency may, 1f not refuted or controverted by other evi-
dence, be sufficient to uphold its determination, However, an evaluation of the
evidence and testimony brought forth by the appellant must be made and the evidence
must be sifted and weighed as & totality.

This process often depends, as a result, primarilx_gpgn the "quality"™ of the
agency's evidence ns weighed against the credibility of the appellant or the appel-
lant's witnesses, since, as indicated, much of the agency's evidence will be cir-
cumgtantial or hearsay.

The ideal of the "quality" of evidence is one which is embodied in the law
applicable to courtroom proceedings in 'rules of evidence” which are designed to
exclude unreliable evidence, and in "burdens of proof", which are designed to ensure
that mininal evidentiary standards are met, These legal rules are not applicable
per se to Fair Hearings, but they provide assistance in determining those types of
proof which are, by their inherent nature, more reliable and of more probative value
in the fair hearing process, A few of these are outllihed below:

(1) Direct PBridence - The best evidence of the existence of a fact such as
the presence of & map-in-the-house, is "direct evidence', Direct evidence is that
which is related by witnesses having gftualdknowledge of facts by means of their
senses, and which teads, by defl o1, establish directly a fact in issue, The
testimony of relatives, friends or neighbors that the absent father to their personsl = .
knowledge resideés in the reciplent's household would be considered direct evidence,
Fren this evidence may, of course, be rebutted by cross-exemindtion or other evidence
which impugns the witnesses' veraclity or otherwlse establishes a3 & fact that the
absent parent does not reside in the reciplent's household,

(2) Circumstential Fvidence - Circumstantial evidence is proof of collateral
facts, from which an inference may be drawn that the principal or essential facts
are-true (e.g., the presence of the parent in the household), Although each "piece”
of circumstantial evidence alone i3 not sufficient to establish the fact at issue,
many "pleces" together or many "pieces" presented in conjunction with other evidence
may be sufficient, Much of the documentary evidence which must be used in "man-in-
the honse" cases is circumstantial in nature, For example, post office clearances,
motor Ve2if;;wfEE%gE%ﬁ~g§gkﬂﬂﬂll&§”nﬂgbufﬂf" establish, by themselves, only that
the pare g used the reciplent's address for varying purposes, &nd not that the
man resides in the household, However, if the man is shown to have repeatedly an
consistently used the reciplent's address, the inference thet he actually resides

there becomes BLronger, It becomes_stronger yet {t supported by other more per-
suasive ircumstantial evidence (e.g. a case entry record of conversations—with a

neightcr wherein the neighbor states that the man is frequently seen entering ®nd

leaving “the Teciptent's residence), It should be noted, however, that clrcuzstantisl

or direct evidence by Its-very nature is subject to explanstion y the reclpient, 4fj§5§
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For exemple, credible testimony by the reciplent and/or witnesses that the man
visitg his children purcuadf to a court order and that bills for the apartment

" —

remained in a deserting perent's name wqg;gﬂjﬁnd_ig_ﬂsggte_gyg_;qferencé‘raised

by & pogﬁﬂgiiiﬁﬁpclgarance-and the testimony of a neighbor that the mah ie seen
entéring and leaving the resldence, T

The discovery of such circumstantisl evidence should often lead to investiw
gative steps which will produce more reliable evidence, For example, once an
employer's report 1s recelved, the man hes, in fact, been located and the investi-
gation should, with little difficulty, center upon him, The man should be sub=
poersed to testify at the hearing and to produce proof of his fesldence, fellow

orkersmmy B8 questioned in an attempt to verify his residence, etc,i Many times,
the mam, wiEn confzonted, will give apother address, indlicating to the agency that

he ;izgg_glggﬁhere. This type of information opens up a Whole new areaof investi-
gation for the sgency which may tend to either esteblish thet he does not reside
with the recipient or further support the egency determination that he does reslde

- with the recipient.

\

(3) Hearsay Evidence - Hearsay 1ls evidence which, whether orally or in
vriting, seeks to establish the existence of a fact based not upon the witness!
own persoral knowledge or observation, but upon what somecne else said, Much
of the documentary evidence which was listed above as "eircumstantial" 18 also

"hearsay", as is much testimony which might be elicited at the hearing. Far example,

test%gggg_gj;gg investigator as to what another individual told him is hearsay,
since the truthfuiness of the Other PIrEch'S statement ceunoh be ascertained by
Jlieationing the investigator, In addition, in the absence of direct testimony by

the suthors, enl : reports of investigators and sinilar doau-
ments _sre_oft "douhle hesrsay'y if they relate statements made by the suthors

(who are not present for the purpose of cross—examination) as to statements made

by other persons {(who are likewlse not sublect to questioning). As indicated above,
hearsay evidence is usually jnadmissable in a court of law since it is considered
unreliable, but it is admissible in failr hearings. However, every precaution
must be taken st a hearing to minimize the unreliability of the evidenee, Frr
exanple, direct testimony of a neighbor is conslderably more persuasive than testi-
mony of an investigator as to what the nelghbor told him; the investigator's testi-
mony is, in turn, much more persuasive then his report made after speaking to the
neighbor, In eny instence where the substance of a person's statement is Important,
the above evidentiary priorities should be considered, since direct testimony of
the recipient, if not Incredidle or otherwise controvertsd, may oftén be sufficlent
fo-overcome any inferences raised by a series of hearsay documents or testimony..

Triecoirts, in reviewl a{r hearipg deeisions, have heen most concerned with the

1lack of testimony by persons either involved 1n the investigation or having personal
knd;j—agg—gf—thgfrgaf§:§§:z§§§§T' The court§ have given the—direct testinony of the
,appeliEEE*EFEEE—EEIEEt when compared to cimicmstantial hearsay evidence when no one

‘baviTig personal Knowledge of the ¢ase Eppear’s on behalf of the local district.
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In light of the foregoing, 1t is apparent thai evidence sufficient to Justify
case action in 'map-in-thz.house"” cases may not bz sufficient to uphold the
determination after a fajir hearing, once the appzllant is provided with an ade-
quate opportunity to present evidence in her own behalf,

IV, Guidelines for Preparation for Fair Hearings

The forezoinz material points out the nzed for full investigation and prepa-
ration of suspected "man-inethe-house” cef@s, This need is further highlighted by
the strict view adopted by the courts of this stete as to the nature of the evi-
dencé Tecessary to affirm en ageacy deteiiiination 1A these casesy -The following
guidelines, which have been developed from an gnelysis of pertinent court decisions,
should be helpful for local social mervicas digtriets in underteking such investi-
gation and preparation. Although no striet formula ¢an be used to guarentee success
gt g Falr hearing, these guldalines shonld en=ble the local district to establish

more effectively the pressnce of the man in the housshold at a fair hearing.

(2) Local agencles should not, es indicated above, underteke a case action
unless there is evidence vhich strongly suggests the probability that the man re-
sides in the household,

(b) This evidence should be accumulated through intensive™an investigation
ps resources allov, covering all readlly available vomrues: Repor s of other
ggpng}gE e.g. the OfTice of Audii and Quality Control of this department) should
be independently Investigated in order that competent and reliable evidence or
testimony may be marshalled for presentation at a hearing. OSuch reports are usuelly
not designed to constitute evidence, by ¢hemselves, at hearings, nor ere they
usually designed to prompt case setion without independent investigations, but are
rather intended to point out the necessity for cese action if the circmstances
indicated are found, in fact, to exist,

(¢) The agency should request the recipient to provids verifjcation that the
man_E%E;"E%;_fg§;ggﬂijJﬁuaiuunsehold‘__The recivient may be anxious te divulge or
apcertaln tThe zctuzl whereabouts of the man in ordsr to avoid a possible adverse
case action predicated either upon the alleged presence of the man in the household
or upon failure to cooperate in location erd support efforts under IV-D,

—h‘—x-——‘—-

(d) Full preparation for the hearing should be made, including the accumulation
of reliable coipetent documentation and witnesses., Whenever possible, persons in-

volved 3in the investigation should be availedle o testifs ahearing az should
persons intervieved during the lnvestige Ton who hove provided information, If

persons Fromwhon intorzation nas been recelved are unable to testify versonally,
affidavits containing that informatd s1d-be—taker—and -presented sl the hearing,
__‘-__\‘h-




-6m

(e} 1If the absent parent's place of enployment o%gghhgzﬁigionnation as to

nis whereabouts are known, he should be located and subkpoenaed th testify at

the hearinz ard provide verificatiomof his place of Fesidence, Ifthe parent

can verify prior to the hearing that he does not live with the recipient, the case

action should not be taken, and instead efforts should be made.to compel support,
*———_,_,_‘_\

if warranted.

(f) Inasmuch as falr hearings are quesi-judicial procesdings, it is sug-
gested that local districts utilize their Welfasre Attorney or County Attorney,
to the extent feasible, to help amalyze this type of case, to prepare nost effecw
tively Tor a hearing and to evaluate the pos8ibility of referral for criminal
sction., If possible, in those cases which the local district comsider particu-
larly severe fraud caeses, the attorpey for the local district should be encouraged
to participate in the preparation thereof and in the hearing itself.

1

While use of the foregoing guidelines will not guarantes that each loeal
agency will prevail at cach "reap-in-tha<houza' hearing, it should help to ensure

more adquﬁgg;ngpgzﬁtion—£or heérings and to provide insight-inta the workings
of the fair hearing process, thereby increasing the probability of successful
case presentation, —_— .

Blrsle Ronun ot

Blanche Bernstein, Deputy Commissiloner
Divisioen of Income Maintenance




