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. PURPOSE

This Admnistrative Directive (ADM provides guidance to |ocal
departments of social services on inplenmentation of the expanded
definition of “estate” for Medicaid recovery purposes.

BACKGROUND

Chapter 170 of the Laws of 1994 anended Social Services Law (SSL)
Section 369 to conform to the federal requirenents in the Ommibus
Budget Reconciliation Act of 1993 (OBRA ’'93) regarding Medicaid estate
recoveri es. Prior to the requirenents of OBRA '93, pursuing estate
recoveries was voluntary and linmited to Medicaid recipients who were 65
years of age or ol der when they received Medicaid benefits and who had
no surviving spouse, nmnor child, or adult certified blind or certified
disabled child. The provisions of OBRA '93 mandated that states pursue
a recovery fromthe estate of a deceased Medicaid recipient who was age
55 or older when he or she received Medicaid benefits or who,
regardl ess of age, was permanently institutionalized. At a mninmm
the State is required to recover from assets that pass through probate
as defined under the State’'s probate law. The requirenents of OBRA ' 93
and required actions were issued in Adnmnistrative Directive 02
OW ADM 3, “Medicaid Liens and Recoveries.”

OBRA '93 also provided states with the option to expand estate
recoveries to include assets that pass outside of the probate estate,
but which the Medicaid recipient had an interest in at the tinme of
deat h. Chapter 59 of the Laws of 2011 anmended Section 369(6) of the
SSL to elect this option. Effective for Medicaid recoveries nmade on or
after Septenber 8, 2011, the definition of estate includes assets that
normal |y bypass probate (e.g., assets that pass directly to a survivor
or heir through joint tenancy, right of survivorship, life estate or
living trust). Departnment regulations at 18 NYCRR 360-7.11 have been
revised to inplenent the anendnents made to SSL Section 369(6).

The policy guidance provided in this directive does not rescind current
policy on liens and recoveries as outlined in 02 OV ADM 3. Thi s
directive advises of the additional assets that are to be included in a
Medi caid recipient’s estate for recovery purposes.

PROGRAM | MPLI CATI ONS

Medi caid correctly paid for any recipient who was age 55 or ol der or,
regardl ess of age, was pernanently institutionalized, is recoverable
from the estate of the recipient. Under the expanded definition of
estate, non probate assets that generally pass directly to another
i ndi vidual upon the decedent’s death are considered part of the

decedent’s estate. These assets include jointly owned financial
institution accounts, jointly held real property, life estate
interests, interests in certain trusts and annuities regardl ess of

whet her there is a naned beneficiary or right of survivorship.

The expanded definition of estate will increase revenue from estate
recoveries by including assets that normally bypass probate. The
expanded definition of estate also linmts the ability of Medicaid
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recipients to avoid estate recoveries by shifting assets out of the

future probate estate.
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A. Prohibitions on Recoveries

Medi caid estate recoveries will continue to be prohibited:

e during the lifetime of the surviving spouse, or at any tinme when
the recipient has a surviving child who is under age 21 or is
certified blind or certified disabled; this prohibition applies
to all assets covered by the expanded definition of estate,
i ncluding assets that pass directly upon the decedent’s death to
i ndi vidual s other than a surviving spouse or nminor child or blind
or disabled child;

e with respect to the hone of a deceased Medicaid recipient, when
one of the following relatives is residing in the hone:

0 a sibling with an equity interest in the hone who lived in
the home for at least one year imediately before the
recipient was institutionalized and who has lawfully
resided in the honme continuously since that tinme; and

o an adult child who lived in the home for at |east two years
i Mmedi ately before the recipient was institutionalized, who
provided care that may have delayed the recipient’s
institutionalization, and who has lawfully resided in the
home continuously since that tinme.

If the prohibited period ends (e.g., the spouse dies or a mnor
child reaches the age of 21) or in the case of decedent’s hone, the
sibling or adult child no |onger resides in the home or the property
is to be sold, a recovery can then be pursued.

As advised in S 10 MA/ 008, effective January 1, 2010, Medicaid
paynments for Medicare cost sharing expenses made on behal f of any
i ndi vi dual receiving benefits through the Medicare Savings Program
i ncluding Medicare Part A and Part B prem uns, Medicare deducti bl es,
coi nsurance and co-paynments are exenpt from estate recovery.
Medi cai d paynent for all other services not related to Medicare cost
sharing, continue to be subject to estate recovery. I'n addition,
Medi care cost sharing paynments made on behal f of individuals who are
not enrolled in the Medicare Savings Program continue to be subject
to estate recovery.

The extent to which recoveries may be pursued with respect to
Medicaid recipients who are Qualified Partnership Policyholders
depends on the type of plan chosen. Qualified policyholders with a
Total Asset Protection Plan are excluded from estate recoveries.
Dol l ar-for-Dollar Asset Protection Plans protect a certain dollar

amount of the individual’'s resources from recovery. See 09
CHI P/ ADM 3, “Medicaid Extended Coverage for New York State
Partnership for Long-Term Care Policyhol ders,” for further

i nformati on about Medicaid recipients who are Qualified Partnership
Pol i cyhol ders.

Additional assets from which no estate recovery may be pursued
include incone, resources and property belonging to an Anmerican
Indian or Al askan Native, as described in further detail in 02
OW ADM 3, and estate assets that include reparations paynents.
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B. Hardship
No recovery of Medicaid correctly paid will be pursued against all
or a portion of the estate if it wll result in undue hardship.

Undue hardship nay exist when the asset subject to estate recovery
is the sole incone-produci ng asset of the beneficiary(ies), such as
a famly farmor famly business and i ncome produced by the asset is
limted, or when the asset subject to recovery is real property of
nmodest value (i.e., having a value no higher than 50 percent of the
average selling price in the county where the home is |ocated, as of
the decedent’s date of death) and the hone is the prinmary residence

of the beneficiary(ies). There may be other conpel I'i ng
circunstances that should be consi dered when deci di ng whet her estate
recovery will be waived due to undue hardshi p.

The potential for undue hardship nust be considered when deciding
whet her to pursue recovery from the estate. In sone cases, it may
only be necessary to waive recovery of certain assets in order to
avoi d causi ng undue hardship; in these cases recovery may be pursued
from the remaining assets in the estate. In addition to the
district’s consideration of undue hardship, the beneficiary or
fiduciary of the estate may also request a consideration of undue
har dshi p.

Undue hardship is not considered to exist based on the inability of
the beneficiaries to maintain a pre-existing lifestyle or when the
alleged hardship is the result of Medicaid or estate planning
met hods i nvol ving divestiture of assets.

Real Property Post Death Lien

Section 369(6) of the Social Services Law provides that a Medicaid
estate claimcan be asserted agai nst property that passes outside an
individual’s probate estate, to the extent of the individual’s
interest in the property at the tinme of death. A post death lien
may be placed on real property that passes outside the probate
estate to a joint owner, heir, dependent or survivor to secure their
obligation to pay the Medicaid estate claimup to the value of the
property received. Such a lien should not be inposed if recovery
fromthe estate is prohibited as outlined in Section IIl.A of this
ADM or recovery of the asset(s) is waived under undue hardship, as
described in Section I11.B

NOTE: A post death lien should be inposed against real property as
soon as practicable after the individual’s death, to put nortgage
| enders and prospective purchasers of the property on notice of the
Medi cai d program s cl ai m agai nst the property.

In addition to the filing of a post death lien on real property, the
district may consider a voluntary repaynment agreenment in order to
assist the individual (s) in paying down the lien anount. Section
IV.B.3. of this directive describes the conditions for entering into
a repaynent agreenent.
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D. Procedural Requirenents
The social services district may assert a claim against the estate
of a deceased Medicaid recipient for the anmpbunt of Medicaid paid
fromthe date the recipient turned 55 years of age or the date of
permanent institutionalization, whichever occurs first. Medicaid is
a preferred creditor of the estate. Recovery of Medicaid paid is
subject to the funds remaining in the deceased Medicaid recipient’s
estate, including probate and non probate asset(s), after paynent of
funeral and burial expenses. For recovery of non probate assets,
formal court adnministration is not required to dispose of the
assets; therefore, the Medicaid claim is not subject to funds
remaining after paynment of amount(s) clained for admnistration
costs. After all debts (including Medicaid) of the estate are
satisfied, the remainder goes to the beneficiary designated by wll
or |aw
Social services districts may determine the cost effectiveness of
pursuing recoveries for Mdicaid paid. Cost effectiveness is based
on a variety of factors, including, but not limted to: the
admi nistrative cost of a court action; the anmount of Medicaid paid;
the availability of assets from which to recover; and previous
experience with the court.
The social services district nust notify affected heirs of the
initiation of an estate claim and give these individuals an
opportunity to request a waiver of the recovery based on undue
hardshi p. The district nust waive recovery if it would cause undue
hardship as described in this directive.
V. REQUI RED ACTI ON

Effective Septenber 8, 2011, assets subject to estate recovery also
i ncl ude property in which the deceased Medicaid recipient has any |ega
interest at the tinme of death, including jointly owned real and
personal property and other assets, retained life westates, and
interests in trusts regardless of whether there is a designated
beneficiary or a payable on death provision.

In order to advise Medicaid applicants of the assets subject to estate
recovery, the “lnportant Information Regarding Medicaid Estate
Recovery” (Attachnent 1) mnust be included with the LDSS-4148B, “What
You Shoul d Know About Social Services Prograns,” until revisions can be
made regarding the expanded assets that nmay be recovered from a
Medi cai d recipient’s estate.

To pursue a recovery from non probate assets, the “Notice of daim -
Non Probate Assets” and the “Medicaid Estate Recovery Questionnaire”
(Attachrments Il and I111) nust be sent to the representative of the
estate, beneficiary, survivor of jointly owned assets, or person
granted remainder interest in real property, advising of the Mdicaid
cl ai m agai nst the decedent’s estate.

If no response is received to the “Notice of Caim — Non Probate
Assets” and “Medicaid Estate Recovery Questionnaire,” it may be
necessary to initiate court proceedings to recover from the surviving
owner, heir, dependent or beneficiary.
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A. Recovery of Expanded Probate Assets

1.

Jointly Omed Bank Accounts

For Medicaid eligibility purposes, when a Supplenental Security
I ncone-related (SSI-related) applicant/recipient (AR and one or
nore persons jointly own a bank account, the AR is presuned to
have a 100% interest in the account. The joint owner(s) is
considered to be nanmed on the account for purposes of
conveni ence. The presunption can be rebutted. Evidence that the
account is, in fact, the property of nore than one of the persons
nanmed as an owner and each owner’s proportionate share should be
docunented in the case record

The Medicaid recipient’s interest in the joint account at the
time of his/her death is subject to recovery from the person(s)
who is naned joint owner on the account.

If the case record does not contain evidence that rebuts the
presunpti on of 100% ownershi p by the decedent or the decedent was
not subject to a resource test for Medicaid eligibility purposes
and the joint owner clainms the funds in the joint account were
not wholly assets of the decedent, the joint account owner mnust
be allowed the opportunity to provide docunentation of his/her
i nt erest in the account through verifiable deposits and
wi t hdr awal s.

Jointly owned securities (e.g., stocks, bonds, rnutual funds) in
which the Medicaid recipient had interest at the time of death
are also subject to recovery to the extent of the decedent’s per
capita share.

Jointly Held Real Property

For purposes of Medicaid eligibility for SSl-related applicants,
real property owned jointly by the Medicaid applicant and one or
nmore other individual (s) may not have been considered avail able
as a resource if the other joint owner(s) did not agree to
liquidate the property. The property may have been subject to
placement of a Medicaid lien on the recipient’s interest.
Regar dl ess of whether the property was an unavail able resource, a
Medicaid lien was placed on the property or the property was not
subject to treatment as a resource (recipient was not SSI-
rel ated), recovery shall be pursued against the deceased
recipient’s interest in such property.

Life Estate Interest

A life estate interest that was created by a recipient or the
reci pient’s spouse, in property in which the recipient or spouse
held interest at the tine the life estate was created, or a life
estate interest that was created for the benefit of a recipient
or the recipient’s spouse in property in which the recipient or
spouse held any interest within five years prior to the creation
of the life estate, is subject to estate recovery.
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The value of the Iife estate interest is an actuarial conputation
based on the age of the recipient and the fair market value (FMW)
of the property inmrediately prior to death.

The Internal Revenue Service (IRS) provides an actuarial table,
“Table S, Single Life Factors,” in accordance with the npst
recent nortality table, “Table 2000CM " and interest rates under
I RS code 7520, “Section 7520 Interest Rates.”
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The appropriate section of “Table S,” based on the applicable
interest rate, nmust be used when determining the life estate
val ue for the nonth/year in which the recipient died.

Districts will need to obtain information from two tables
provided on the IRS website: the interest rate for the
appropriate nonth/year t hat applies to the |Ilife estate

cal cul ati on; and the corresponding section of “Table S,” based on
the applicable interest rate. The followi ng steps are provided
to access the website:

1. Deternine the IRS code 7520 interest rate that applies to the
month and year to be used in the life estate conputation.
Interest rates under | RS code 7520 can be found at

http://ww.irs. gov/businesses/small/article/0,,id=112482, 00. htn

2. Once you have determned the appropriate interest rate to be
used in the life estate conputation, “Table S" can be found at
http://ww.irs.gov/retirenent/article/0,,id=206601, 00. htm
Click on “Table S,” then scroll down to the appropriate
interest rate (noted at the top of each section). Each
section of the table provides the life estate and remainder
interest at the specific interest rate.

Using the age of the recipient for the applicable nonth/year, and
the FMWV of the property in which the life estate was retained,
the following exanple describes the valuation of life estate
i nterest.

Exanple: In Cctober of 2011, the recipient dies possessing life
estate interest in real property he/she had previously owned. At
the tine of death the recipient is 76 years of age, and the FW
of the real property in which he/she has life estate interest
i medi ately prior to death, is $270, 000. Pursuant to the table
provided in “1" above, the IRS code 7520 interest rate is 2.4%
Using “Table S" as described in “2” above and the section of
“Table S" noted as “Interest Rate at 2.4 Percent,” the life
estate factor for a 76 year old recipient is 0.21231.

The calculation is as fol |l ows:

$270, 000
X .21231
$57,323. 70

The life estate value is $57,323.70, and is subject to estate
recovery.

NOTE: Effective with the release of this ADM the IRS table at
the applicable interest rate nust be used for all calculations to
determne the value of life estate interest. This rescinds the
previous direction issued in 96 ADM8, “OBRA '93 Provisions on
Transfers and Trusts,” to use a reasonable nethod of valuing life
estate interest.

For interests in real property (including joint ownership and
life estate interest), the social services district shall file a
post death lien on real property in which the deceased recipient
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had interest at the time of death. The attached “Notice of Post
Deat h Medi cal Assistance Lien” (Attachment |V) has been devel oped
for use in filing the lien in the county clerk’s office.
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4. Interest In a Trust

Any interest the Medicaid recipient had in a living trust at the
time of death shall be included in the estate recovery. The
trust document must be reviewed to determ ne whether the decedent
had any interest that would be considered available at the tinme
of deat h.

For revocable living trusts created by the Medicaid recipient or
the recipient’s spouse, the entire value of the principal and
accunul ated interest is considered an avail able resource at the
time of death and is included in the individual’s estate for
purposes of estate recovery.

In the case of an irrevocable trust funded in whole or in part
with the assets of the Mdicaid recipient or the recipient’s
spouse, any principal and accunulated interest that was required
to be paid to or for the benefit of the Medicaid recipient under
the terns of the trust agreenment is included in the decedent’s
estate and is subject to Medicaid recovery. If under the terns
of the trust, the recipient was entitled to receive trust inconeg,
any incone that, as of the date of the recipient’s death, was
required to be distributed but had not yet been distributed is
included in the decedent’s estate for recovery purposes.

Not e: Exception trusts are required to be disregarded as
available incone and resources for purposes of determning
Medicaid eligibility. As outlined in 96 ADWM8, one type of
exception trust is created for the benefit of a certified
di sabl ed i ndividual under age 65 and the other type of exception
trust is created for the benefit of a certified disabled
i ndi vidual of any age (pooled trust). These trusts are required
to include provisions giving the Mdicaid program a renainder
i nterest payable at the tine of the disabled individual’s death.
Under the required renainder provisions, the Medicaid programis
to receive all anmounts remaining in the trust (or in the case of
a pooled trust, all amounts not retained by the trust) up to the
total value of all Mdicaid paid on behalf of the disabled
i ndi vi dual . The expanded estate definition does not allow
Medicaid to nmake a recovery from such a trust in excess of its
remai nder interest; however, the anount of the remainder interest
is not limted to the amunt of Medicaid provided to the
i ndi vi dual on or after age 55 or follow ng permanent
institutionalization.

Annuities

Annuities are investrments that create incone paynents over fixed
intervals, once annuitized. Al t hough there may be a designated
beneficiary, the beneficiary is not entitled to the funds if
there is an outstanding Medicaid debt. The remaining bal ance or
i ncome distributions from an annuity purchased by or with assets
of the decedent or the decedent’s spouse is included in the
Medicaid recipient’s estate and is subject to recovery.

For an SSl-related applicant/recipient, if the annuity was
purchased on or after February 8, 2006, and was not treated as a
countabl e resource (considered countable incone only), the State
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woul d have been named as the remai nder beneficiary as part of the
eligibility determ nation. If the annuity was treated as a
countable resource, the State would not be naned renainder

beneficiary; however, the annuity would be subject to estate
recovery.
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A “payable on death” clause does not alter the status of these
funds from being subject to an estate recovery, since the
i nvestment is considered an asset of the recipient at the tine of
deat h.

Li fe I nsurance

Since |ife insurance policies are based on risk, there is little
or no cash value at the moment before death; therefore, life
i nsurance policies generally are not property of the estate. |If,
however, the beneficiary is the estate or there are no surviving
beneficiaries, the payout is recoverable as part of the deceased
Medi cai d recipient’s estate.

B. Estate Recovery of Correctly Paid Mdicaid

1.

Notice of Caim

Upon notification of the death of the Medicaid recipient or the
surviving spouse of such individual, the |ocal department of
social services shall issue a witten notice of claim to the
fiduciary of the decedent’s estate, if applicable, and to the
person in possession of property or assets in which the decedent
had any legal title or interest at the tinme of death, including
assets conveyed to a survivor or heir through joint tenancy,
tenancy in conmon, survivorship, life estate, living trust or
ot her arrangenent. Attachment 11, “Notice of Claim-— Non Probate
Assets,” is the witten notification that is required to be sent.
This notice rmnust be reproduced on district | etterhead.
Attachnent |, “Inportant Information Regarding Medicaid Estate
Recovery,” nust be attached to the “Notice of C aim— Non Probate
Assets.”

The witten notice will:

e set forth the basis for the estate claim and the specific
|l aws and/ or regul ations supporting the claim

e specify the anmount deternined to be owed to the Medicaid
program as of the date of the notice;

e describe the criteria for being granted a deferral or waiver
of the estate recovery, and the timefranes for requesting such
deferral or waiver;

e indicate that the Medicaid program has or nay inpose a lien
against any real property which was conveyed through joint
tenancy, tenancy in comon, survivorship, life estate, living
trust or other arrangenent; and

e instruct the fiduciary to inform the decedent’s dependents,
heirs, or survivors of the Medicaid claim and of their right
to seek a deferral or waiver of the estate recovery, or to
contest the Medicaid program s claim

Wai ver of Estate Recovery
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The estate claimwi |l be waived, in whole or in part, if recovery
agai nst the decedent’s interest in the asset will result in undue

hardship to the heir, beneficiary or survivor. Undue hardship is
described in Section I11.B. of this directive.
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3. Deferral of Estate Recovery

Recovery against a deceased Medicaid recipient’s estate nust be
def erred:

e during the lifetine of the recipient’s surviving spouse; or

e during any period in which the recipient has a surviving child
under 21 years of age; or

e during the lifetime of a recipient’s surviving child of any
age who is certified blind or certified disabled; or

e with respect to the hone of a deceased Medicaid recipient,
when one of the relatives (adult child or sibling as described
in Section Ill.A) is lamfully residing in the hone.

Upon death of the surviving spouse or blind or disabled child, or
upon the minor child reaching 21 years of age, or in the case of
a decedent’s hone, upon the adult child or sibling ceasing to
reside in the hone or the home being put up for sale, the estate
claim against the deceased Medicaid recipient’s estate that was
previously prohibited, shall be pursued. A cl aim agai nst such
i ndi vidual for the receipt of such property by distribution or
survival shall be limted to the value of the property received
fromthe estate of the deceased Medicaid recipient or the anount
of nedi cal assistance ot herw se recoverabl e, whichever is |ess.

Districts are advised to maintain a file on estate clains that
are deferred. At a mninum the file should contain the
surviving spouse and/or child s nane, address and social security
nunber, as well as, information on the estate value at the tine
of the deceased Medicaid recipient’s death.

Deferral of recovery may also be considered on real property
subject to a post death lien if:

e undue hardship has not been found to exist;

e the heir or survivor has lawfully and continuously resided in
the real property, beginning prior to the deceased Medicaid
recipient’s death, and is unwilling to sell the real property;

e the Medicaid claimcannot be paid in full unless the property
is |liquidated

e the heir or survivor is able to denonstrate the inability to
obtain financing to pay the estate claim and

e a witten agreenment has been entered into between the Medicaid
program and the dependent, heir, or survivor whereby the
Medi caid program holds a lien on such real property and the
dependent, heir, or survivor agrees to pay the amount of the
claim in accordance wth a reasonable paynment schedul e,
subj ect to reasonable interest.
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In this situation a lien is filed in the county clerk’s office in
the county where the property is located and renmains on file to
protect the interest of the Medicaid programto the extent of the
claim against the recipient’s estate, |less any paynents actually
received toward such claim Recovery is deferred until:

e the death of the dependent, heir, or survivor; or

e the sale, refinance, transfer or change in title of the real
property; or

e the determnation by the Medicaid program that the dependent,
heir, or survivor is in breach of the repaynent agreenent.

D. Reporting Requirenents

Local departnents of social services report estate recoveries under
Section B, “Refunds” on the LDSS-157-A, “Schedule E-1 Sunmmary of
Ref unds and Cancel l ations, Decertified Facility Informati on and Rate
Adj ustments,” nmonthly report. Currently, the formallows entry for
a total anmpbunt of probate recoveries. The Ofice of Tenmporary and
Disability Assistance will be revising the formto require separate
entry of amounts representing recovery from probate assets and non
probat e assets.

In addition to reporting estate recoveries on the LDSS-157-A, Local
Conmi ssioners Menorandum 94 LCM 89 advised districts of the
requirement to conplete and subnmit the LDSS-4454EL, “LDSS Quarterly
Estate and Casualty Recovery Report,” (Attachnent V). Districts are
rem nded of the requirenent to conplete and submt this quarterly
report. The LDSS-4454EL has been revised to separate reporting of
estate recoveries from probate and non probate assets. Submi ssi on
of the LDSS-4454EL is especially necessary since the nonthly
reporting on the LDSS-157-A only allows entry for the total amount
recovered fromestate clains.

NOTI CE REQUI REMENTS

OH P-0054, “Inportant Information Regardi ng Medicaid Estate Recovery,”
(Attachnment 1) — This informational notice nust be included with the
LDSS-4148B, "What You Should Know About Social Services Prograns,"”
until revisions can be made regardi ng Medicaid estate recoveries. This
formis available on the intranet.

“Notice of Claim-— Non Probate Assets” (Attachnent Il) — This letter is
reproduced on district letterhead and nust be used to notify the
fiduciary, if applicable, the individual who is the designated
beneficiary, and the recipient of the renmainder interest as a joint
owner or renminder person of the district’s right to recover from the
asset(s) in which the deceased Medicaid recipient had any interest at
the tine of death.

“Medicaid Estate Recovery Questionnaire” (Attachment [11) — This form
is reproduced on district letterhead and nust acconpany the “Notice of
Claim — Non Probate Assets” for purposes of obtaining infornation

regardi ng the assets in which the decedent nay have had interest at the
time of death.
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“Notice of Post Death Medical Assistance Lien” (Attachnment 1V) — This
is a sanple notice of lien which nay be used to file the lien in the
clerk’s office in the county in which the property is |ocated.



Date: Septenber 26, 2011
Trans. No. 11 OHI P/ ADM 8 Page No. 20
LDSS- 4454EL, “LDSS Quarterly Estate and Casualty Recovery Report,”
(Attachment V) — Since there are budgetary expectations regarding
i npl ementati on of the expanded definition of estate, this form nust be
conpleted by districts on a quarterly basis. The revised form is
avai l abl e on the intranet.
VI . SYSTEMS | MPLI CATI ONS
There are no systens inplications.
VI1. EFFECTI VE DATE

The provisions of this ADM are effective for all Mdicaid estate
recovery clains against assets of a deceased Medicaid recipient filed

on or after Septenber 8, 2011.

Jasym A. "ﬁe'ﬂ.gerson

Depu Commlssionsar
Medicddd Director

. Office of Health Insurance Programs
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IMPORTANT INFORMATION REGARDING
MEDICAID ESTATE RECOVERY

Pursuant to Section 369 of the Social Services Law, Medicaid provided on or after age
55, or when permanently residing in a medical institution, may be recovered from the
assets in your estate upon your death.

For purposes of Medicaid estate recovery, regulations at 18 NYCRR Section 360-7.11
define estate as all of a decedent’s real and personal property and other assets passing
under the terms of a valid will or by intestacy, and any other real and personal property
and other assets in which the decedent had any legal title or interest at the time of
death, including such assets conveyed to a survivor, heir or assign of the decedent
through joint tenancy, tenancy in common, survivorship, life estate, living trust or other
arrangement, to the extent of the decedent’s interest in the property immediately prior to
death.

Deferral of Estate Recovery
Estate recovery will be deferred during the lifetime of your surviving spouse, child who is
certified blind or disabled or while there is a minor child under age 21.

Recovery against the home of a deceased Medicaid recipient will be deferred when one
of the following relatives is residing in the home:

e A sibling with equity interest in the home who lived in the home for at least one
year immediately before the recipient was institutionalized and who has lawfully
resided in the home continuously since that time; and

e An adult child who lived in the home for at least two years immediately before the
recipient was institutionalized, who provided care that may have delayed the
recipient’s institutionalization, and who has lawfully resided in the home
continuously since that time.

Upon death of a surviving spouse or blind or disabled child, or upon a minor child
reaching 21 years of age, or when the sibling or adult child no longer resides in the
home or the property is to be sold, recovery will be pursued to the extent the person
received assets from your estate.

Waiver of Estate Recovery

Recovery may be waived, in whole or in part, if it will result in undue hardship to the
heir, survivor or beneficiary of your estate. For example, undue hardship may exist
when the asset subject to recovery is the sole income-producing asset of the
beneficiary, such as a family farm or family business and income produced by the asset
is limited or when the asset is real property of modest value (i.e. having a value no
higher than 50 percent or the average selling price in the county where the home is
located, as of the date of your death) and the home is the primary residence of the
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beneficiary. The beneficiary or representative of your estate must request a
consideration of undue hardship within 30 days of the notification of the Medicaid estate
claim.

Lien on Real Property

A post death lien will be placed on real property to the extent of your interest in the
property at the time of death, unless recovery is deferred or waived under the conditions
described above. Although a lien is placed on the real property, recovery against the
property may also be deferred if:

e An heir or survivor has lawfully and continuously resided in the home, beginning
prior to your death, and is unwilling to sell the property;

e The Medicaid claim cannot be paid in full unless the property is sold;

e The heir or survivor demonstrates the inability to obtain financing to pay the
estate claim; and

e The heir or survivor enters into a written agreement with the Medicaid program to
pay the amount of the claim in accordance with a reasonable payment schedule,
subject to reasonable interest.

If you have any questions regarding estate recovery, contact the local department of
social services office in the county where you reside.



Attachment 11

Reproduce on district letterhead

NOTICE OF CLAIM —NON PROBATE ASSETS

Name
Address

Re: Deceased Medicaid Recipient’s Name
Date of Desgth:

Dear

Please accept our sincere condolences on the death of the above named individual .

The New Y ork State Department of Health has information that you may receive, or have
received assets as ajoint owner, heir, beneficiary or survivor of the above named deceased
Medicaid recipient or are the person responsible for distribution of the assetsin which the
recipient had any interest at the time of death. Under Section 369 of the Social Services Law, the
provision of medical assistance to an individual who is 55 years of age or older or was
permanently institutionalized creates a debt that is recoverable upon theindividua’s death. The
Department’ s claim is either the amount of medical assistance provided by Medicaid or the value
of the decedent’ s estate, whichever isless.

According to our records, the current amount of Medicaid costs that are recoverable from the
decedent’s estate is . Thisamount may change since some medical
expenses for services provided prior to death are submitted and paid for after the death of the
Medicaid recipient.

Recovery against the decedent’ s estate is deferred during the lifetime of a surviving spouse,
certified blind or certified disabled child or while thereis a minor child under age 21. If the
estate includes the home of the deceased Medicaid recipient, no recovery may be made when a
recipient’s sibling, who has an equity interest in the home, resided in the home for at least one
year immediately prior to the recipient’s admission to amedical institution and has lawfully
resided in the home on a continuous basi s since the date of admission, or when an adult child of
the recipient resided in the home for a period of two years immediately prior to the recipient’s
admission to amedical facility, provided care which permitted the recipient to reside at home
rather than in an institution and has lawfully resided in the home on a continuous basis since the



date of admission. Additionally, if the asset subject to recovery isrea property, recovery may be
deferred if an heir or survivor: has lawfully and continuously resided in the home, beginning
prior to the deceased MA recipient’s death, and is unwilling to sell the property; is unable to pay
the claim in full unless the property is sold; demonstrates the inability to obtain financing to pay
the claim; and entersinto a written agreement to pay the amount of the claim in accordance with
areasonable payment schedule, subject to reasonable interest.

If recovery is not deferred, it may be waived, in whole or in part, if it will result in undue
hardship to the heir, survivor or beneficiary. For example, undue hardship may exist when the
asset subject to recovery is the sole income-producing asset of the beneficiary(ies), such asa
family farm or business and income produced by the asset islimited or when the asset is real
property of modest value (i.e. having avalue no higher than 50 percent of the average selling
price in the county where the home s located, as of the date of death) and the homeisthe
primary residence of the beneficiary(ies).

Your request for awaiver or deferral of recovery must bereceived within 30 days of the
date of this notice.

If the decedent had an interest in real property, either asajoint owner or through life estate
interest, please be advised that alien may be filed in the county clerk’ s office in the county in
which the property islocated. A copy of the “Notice of Post Death Medical Assistance Lien”
will be sent to the surviving joint owner(s) or person with remainder interest in the property
subject to the Medicaid lien.

Please complete and return the enclosed “Medicaid Estate Recovery Questionnaire’ to provide
information of the assets in which the decedent had any interest prior to death.
Sincerely,

Name, Medicaid Estate Recovery
Enclosures
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To be reproduced on district |etterhead

MEDICAID ESTATE RECOVERY QUESTIONNAIRE
PLEASE COMPLETE AND RETURN THIS FORM

ATTENTION: Survivor, heir or person responsible for the estate of

Name
Address

Under Section 369 of the Social Services Law, recovery must be pursued from the estate of deceased
Medicaid recipients who were 55 years of age or older or permanently institutionalized when he/she
received such assistance. Our records indicate the above named decedent received medical assistance
benefits under the Medicaid program.

According to our records, you are the beneficiary and/or the surviving owner of assets owned jointly with
the decedent or are the person responsible for the distribution of assets in which the decedent had interest

at the time of death. If you are not the person described above, please provide the name and address of
any person(s) who meets this description.

1. Isthe decedent survived by alegal spouse? YES _ NO __

If yes, spouse’ s name

Spouse' s social security number - - Spouse'sdateof birth __ / /

2. Isthe decedent survived by achild under age21? YES __ NO
(If yes, include copy of child’s birth certificate.)

Is the decedent survived by a certified blind child of any age? YES ___ NO___
(Provide copy of certification of blindness from the Commission for the Blind and Visually
Handicapped.)

Isthe decedent survived by a certified disabled child of any age? YES __ NO ___
(Provide copy of certification of disability by the Social Security Administration or Medicaid
program.)



Please answer the following questions, even if the decedent had no assets or interest in assets, and return
this form and a copy of the death certificate to the above address. Pleaseinclude verification of value of
assets at thetime of death, i.e. copies of bank statement(s). For assets owned singly and/or jointly with
other owners, include the name of any surviving owner and/or beneficiary. Attach a separate page if more
spaceis needed.

3. Bank accounts: (e.g. checking, savings, credit union account, certificates of deposit, etc.):
Bank Name: Account Balance:
Surviving Joint Owner/Beneficiary Name:
Address:
4. Stocks, bonds, securities (including annuities, retirement accounts, etc.):
Institution Name/Asset Type: Asset Value:
Surviving Joint Owner/Beneficiary Name:
Address:

5. Real Property (e.g. home, rental, vacation and property in which the decedent had life
estate interest):

Name(s) on Deed:
Surviving Joint Owner/Beneficiary/Remainder Person
Address:

Property Address:

6. Isthereatrust? YES _ NO___ If yes, provide copy of trust document.
7. Isthe estate being probated? YES ~ NO __
8. Were the decedent’ s burial expensespaid? YES ~ NO___

| certify under penalty of perjury that the information provided is correct to the best of my
knowledge.

Print Name Relationship to Decedent
(Person compl eting this form)

Y our Address Telephone

Signature Date:
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NOTICE OF POST DEATH MEDICAL ASSISTANCE LIEN

Pursuant to Social Services Law Section 369(6)
and Title18 of the New York Codes Rules and Regulations, Section 360-7.11

LIENOR: Commissioner,

County Department of Social Services,

Street Address, City, State, Zip Code

To: The Clerk of County, New York
and to all others to whom it may concern

Please take Notice that the County Department of Social
Services has and claims a Post Death Medical Assistance Lien, pursuant to Social
Services Law Section 369(6) and 18 NYCRR 360-7.11, upon the house, building and
appurtenances, and upon the lot, premises and parcel of land upon which the same may
stand, hereinafter mentioned, for Medical Assistance (Medicaid) expenses paid for the
benefit of the deceased , who had an interest in said real property at
the time of their death, pursuant to Title 11 of Article 5 of the Social Services Law of the
State of New York, and hereby states:

OWNER OF THE PROPERTY:

First Name Middle Name Last Name
ADDRESS OF PROPERTY:
Street Address City
State Zip Code

The interest of the deceased so far as is known to lienor, is:
(e.g.: as tenant by entirety, joint tenant, life estate holder, or appropriate designation)
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The real property described above on which lienor claims a lien is listed in the

County, in State, and is described in the

County Clerk’s Office in

Deed Dated: Deed Recorded:
Liber and Page: Grantor:
Grantee: Tax Map Number:

This lien is for reimbursement of Medical Assistance provided on behalf of the
deceased at a time when he or she was 55 years
of age or older or was permanently institutionalized. As of the date of this notice, the
amount of such assistance provided to the deceased by the
Department of Social Services is $

LIENOR'S ATTORNEY:

First Name Last Name

Street Address

City State

Phone
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DATED: County
Department of Social Services
STATE OF NEW YORK )
)
)SS.:
COUNTY OF )

l, , being duly sworn, state that | am the
Commissioner of the County Department of Social Services;
that | have read the foregoing Notice of Post Death Medical Assistance Lien and know
the contents thereof; that the contents are true to the best of my knowledge and belief
and that this lien is executed and filed pursuant to the Social Services Law and
Regulations for Medical Assistance provided to the owner of the real property herein
described.

(Commissioner's Name)
Commissioner

Sworn to before me this
day of year

Signature of Notary Public

Recording Requested by:

When Recorded Mail To:
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LDSS-4454EL

LDSS QUARTERLY ESTATE AND CASUALTY RECOVERY REPORT

DISTRICT IDENTIFICATION

District Name District Code

Report Quarter/Year

A. ESTATE RECOVERIES

1. Number of death investigations started this quarter

2. Number of deaths investigated that resulted in claims

3. Number of estate recoveries realized during report quarter

4. Total amount of medical assistance recovered for estates in A.3. $

4a. Amount of medical assistance recovered from probate assets $

4b. Amount of medical assistance recovered from non probate assets $

B. CASUALTY RECOVERIES

1. Number of casualty investigations started this quarter

2. Number of accidents investigated that resulted in liens

3. Number of accident recoveries realized during report quarter

4. Amount of medical assistance recovered from casualty cases in B.3. $

Please submit reports to: Third Party Liability
New York State Department of Health
Office of Health Insurance Programs
One Commerce Plaza, Suite 826
Albany, New York 12210

OR

E-Mail: tpl@health.state.ny.us
(Please indicate in subject line: Quarterly Estate Report)




Attachment V

INSTRUCTIONS: The following are instructions for completion of the “LDSS Quarterly Estate and
Casualty Recovery Report.”

DISTRICT IDENTIFICATION
Complete each line as specified with your District's name and code, and the quarter/year for which
activity is being reported.

A. ESTATE RECOVERIES

1. Enter number of deaths for which estate recovery activity was initiated during this quarter
(i.e. deaths for recipients over age 55 or permanently institutionalized).

2. Enter number of estate claims actually made in this quarter.
3. Enter number of estate cases that resulted in recoveries realized during this quarter.

4. Enter total dollar amount of Medicaid expenditures recovered this quarter as a result of
estate recovery activity. Include amounts recovered from estate claims, satisfaction of
assignments of proceeds after the recipients' deaths, life insurance payments, PNAs from
nursing homes, etc.

The total dollar amount is separated by including amounts recovered from probate assets
on line 4.a and amounts recovered from non probate assets on line 4.b.

B. CASUALTY RECOVERIES

1. Enter number of incidents for which casualty recovery activity was initiated during the
quarter.

2. Enter number of casualty liens actually filed in this quarter.
3. Enter number of casualty cases that resulted in recoveries realized in this quarter.

4. Enter total dollar amount of Medicaid expenditures recovered as a result of casualty
recovery activity this quarter.



