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Effective Date: 12/06/2006 
Title: Section 505.14 - Personal care services. 

505.14 Personal care services. 

(a) Definitions and scope of services. 

(1) Personal care services means some or total assistance with personal hygiene, dressing and feeding 
and nutritional and environmental s~1ppo1-t functions. Such sesvices must be essential to the maintenance 
of the patient's health and safety in his or her own home, as determined by the social services district in 
accordance with the regulations of the Department of Health; ordered by the attending physician; based 
on an assessment of the patient's needs and of the appropriateness and cost-effectiveness of services 
specified in subparagraph (b)(3)(iv) of this section; provided by a qualified person in accordance with a 
plan of case; and supervised by a registered professional nurse. 

(2) Some or total assistance shall be defined as follows: 

(i) Some assistance shall mean that a specific function or task is performed and completed by the patient 
with lielp from another individual. 

(ii) Total assistance shall mean that a specific function or task is performed and completed for the 
patient. 

(3) Continuous 24-hour personal care services shall mean the provision of uninterrupted care, by more 
than one person, for a patient who, because of hisher medical condition and disabilities, requires total 
assistance with toileting andor walltilig andor transferring andlor feeding at unscheduled times during 
the day and night. 

(4) Personal care services, as defined in this section, can be provided only if the services are nledically 
necessary and the social services district reasonably expects that the patient's health and safety in the 
home can be nlaintained by the provision of such services, as determined in accordance with the 
regulations of the Department of Health. 

(i) The patient's medical condition shall be stable, which shall be defined as follows: 

(a) the condition is not expected to exhibit sudden deterioration or in~provement; alld 

(b) the condition does not require frequent medical or nursing judgment to determine changes in the 
patient's plan of care; and 

(c)(l) the condition is such that a physically disabled individual is in need of routine supportive 
assistance and does not need skilled professional care in the home; or 

(2) the condition is such that a physically disabled or frail elderly individual does not need professional 
care but does require assistance in the home to prevent a health or safety crisis from developing. 

(ii) The patient shall be self-directing, which shall mean that helshe is capable of making choices about 
hidher activities of daily living, understanding the impact of the choice and assuming responsibility for 
the results of the choice. Patients who are nonself-directing, and who requise continuous supervision and 
direction for malting choices about activities of daily living shall not receive personal care services, 
except under the following conditions: 



Viewing Section 505.14 - Personal care services. Page 2 of 43 

(a) supervision or direction is provided on an interim or part-time basis as part of a plan of care in which 
the responsibility for malting choices about activities of daily living is assumed by a self-directing 
individual living within the same household; or 

(b) supervision or direction is provided on an interim or part-time basis as part of a plan of care in which 
the responsibility for malting choices about activities of daily living is assumed by a self-directing 
individual not living within the same household; or 

(c) supervision or direction is provided on an interim or part-time basis as part of a plan of care in which 
the responsibility for making choices about activities of daily living is assumed by an outside agency or 
other formal organization. The local social services department may be the outside agency. 

( 5 )  Acting as an extension of a self-directing patient means that the individual providing personal care 
services carries out the functions and tasks identified in the patient's plan of care in accordance with 
specific instructions by the patient. 

(6) Personal care services shall include the following two levels of care, and be provided in accordance 
with the following standards: 

(i) Level I shall be limited to the performance of nutritional and environmental support functions. 

(a) Nutritional and environmental support functions shall include some or total assistance with the 
following: 

(1) malting and changing beds; 

(2) dusting and vacuuming the rooms wl-Lich the patient uses; 

(3) light cleaning of the kitchen, bedroom and bathroom; 

(4) dishwashing; 

(5) listing needed supplies; 

(6) shopping for the patient if no other arrangements are possible; 

(7) patient's laundering, including necessary ironing and mending; 

(8) payment of bills and other essential errands; and 

(9) preparing meals, including simple modified diets. 

(b) The initial authorization for Level I services shall not exceed eight hours per week. An exception to 
this requirement may be made under the following conditions: 

(1) The patient requires some or total assistance with meal preparation, including simple modified diets, 
as a result of the following conditions: 

(i) informal caregivers such as family and friends are unavailable, unable or unwilling to provide such 
assistance or are unacceptable to the patient; and 



Viewmg Section 505.14 - Personal care services. Page 3 of 43 

(ii) community resources to provide meals are unavailable or inaccessible, or inappropriate because of 
the patient's dietaiy needs. 

(2) In such a situation, the local social services department may authorize up to four additional hows of 
service per week. 

(ii) Level I1 shall include the performance of nutritional and environmental support functions specified 
in clause (i)(a) of this paragraph and personal care functions. 

(a) Personal care functions shall include some or total assistance with the following: 

(1) bathing of the patient in the bed, the tub or in the shower; 

(2) dressing; 

(3) grooming, including care of hair, shaving and ordinary care of nails, teeth and mouth; 

(4) toileting; this may include assisting the patient on and off the bedpan, commode or toilet; 

(5) walking, beyond that provided by durable medical equipment, within the home and outside the 
home; 

(6) transferring from bed to chair or wheelchair; 

(7) preparing of meals in accordance wit11 modified diets, including low sugar, low fat, low salt and low 
residue diets; 

(8) feeding; 

(9) administration of medication by the patient, including prompting the patient as to time, identifying 
the medication for the patient, bringing the medication and any necessary supplies or equipment to the 
patient, opening the container for the patient, positioning the patient for medication and administration, 
disposing of used supplies and materials and storing the medication properly; 

(1 0) providing routine slun care; 

( I  1) using medical supplies and equipment such as walkers and wheelchairs; and 

(1 2) changing of simple dressings. 

(b) When continuous 24-hour care is indicated, additional requirements for the provision of services, as 
specified in clause (b)(4)(i)(c) of this section, must be met. 

(7) Shared aide means a method of providing personal care services under which a social services 
district authorizes one or more nutritional and environmental support functions or personal care 
hnctions for each personal care services recipient who resides with other personal care services 
recipients in a designated geographic area, such as in the same apartment building, and a personal care 
services provider completes the authorized functions by making short visits to each such recipient. 

(b) Criteria and authorization for provision of services. (1) When the local social services department 



Viewing Section 505.14 - Personal care services. Page 4 of 43 

receives a request for services, that department shall determine the applicant's eligibility for medical 
assistance. 

(2) The initial authorization for personal care services must be based on the following: 

(i) a physician's order that meets the requirements of subparagraph (3)(i) of this subdivision; 

(ii) a social assessment that meets the requirements of subparagraph (3)(ii) of this subdivision; 

(iii) a nursing assessment that meets the requirements of subparagraph (3)(iii) of this subdivision; 

(iv) an assessment of the patient's appropriateness for hospice services and assessments of the 
appropriateness and cost-effectiveness of the services specified in subparagraph (3)(iv) of this 
subdivision; and 

(v) such other factors as may be required by paragraph (4) of this subdivision. 

(3) The initial authorization process shall include the following procedures: 

(i) A physician's order must be completed on the f o m  required by the department. 

(a) The physician's order f o m  must be completed by a physician licensed in accordance with Article 
13 1 of the Education Law, a physician's assistant or a specialist's assistant registered in accordance with 
Article 13 1 -B of the Education Law, or a nurse practitioner certified in accordance with Article 139 of 
the Education Law. 

(1) Such medical professional must complete the physician's order form within 30 calendar days after he - - 

or she conducts a medical examination of the patient, and the physician's order form must be forwarded 
to a social services district or another entity in accordance with clause (c) of this subparagraph. 

(2) Such medical professional must complete the physician's order form by accurately describing the 
patient's medical condition and regimens, including any medication regimens, and the patient's need for 
assistance with personal care services tasks and by providing only such other information as the 
physician's order form requires. 

(3) Such medical professional must not recommend the number of hours of personal care services that 
the patient should be authorized to receive. 

(b) A physician must sign the physician's order form and certify that the patient can be cared for at home 
and that the information provided in the physician's order form accurately describes the patient's medical 
condition and regimens, including any medication regimens, and the patient's need for assistance with 
personal care services tasks, at the time of the medical examination. 

(c) Within 30 calendar days after the medical examination of the patient, the physician, other medical 
professional, the patient or the patient's representative must forward a completed and signed copy of the 
physician's order form to the social services district for completion of the social assessment; however, 
when the social services district has delegated, pursuant to subdivision (g) of this section, the 
responsibility for completing the social assessment to another agency, the physician: other medical 
professional, the patient or the patient's representative must forward a completed and signed copy of the 
physician's order form to such other agency rather than to the social services district. 
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(d) When the social services district, or the district's designee pursuant to subdivision (g) of this section, 
is responsible for completing the social assessment but is not also responsible for completing the nursing 
assessment, the district or its designee must fonvard a completed and signed copy of the physician's 
order form to the person or agency responsible for co~npleting the nursing assessment. 

(e) The physician's order is subject to the provisions of Parts 5 15, 5 16, 5 17 and 5 18 of this Title. These 
Parts permit the department to impose nlonetary penalties on, or sanction and recover overpayments 
from, providers or prescribers of medical care, services, or supplies when medical care, services, or 
supplies that are unnecessary? improper or exceed patients' documented medical needs are provided or 
ordered. 

(ii) The social assessment shall be conlpleted by professional staff of the local social services 
department on forms approved by the State Department of Social Services. 

(a) The social assessment shall include a discussion with the patient to determine perception of hislher 
circumstances and preferences. 

(b) The social assessment shall include an evaluation of the potential contribution of informal 
caregivers, such as family and friends, to the patient's care, and shall consider all of the following: 

(1) number and kind of informal caregivers available to the patient; 

(2) ability and motivation of informal caregivers to assist in care; 

(3) extent of informal caregivers' potential involvement; 

(4) availability of infomlal caregivers for future assistance; and 

(5) acceptability to the patient of the infosmal caregivers' involvement in hidher care. 

(c) The social assessment shall be completed on a timely basis and shall be current. 

(iii) The nursing assessment shall be completed by a nurse from the certified home health agency, or a 
nurse ernployed by the local social services department, or a nurse employed by a voluntary or 
proprietary agency under contract with the local social services department. 

(a) A nurse employed by the local social senjices department or by a voluntary or proprietary agency 
under contract with the local social sesvices depal-tnlent shall have the following minimum 
qualifications: 

(1) a license and cussent registration to practice as a registered professional nurse in New York State; 
and 

(2) at least two years of satisfactory recent experience in home health care. 

(b) The nussing assessment shall be completed within five working days of the request and shall include 
the following: 

( I )  a review and interpretation of the physician's order; 

(2) the pri1nar-j- diagnosis code fr-om the ICD-9-CM; 
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(3) an evaluation of the functions and tasks required by the patient; 

(4) the degree of assistance required for each function and task in accordance with the standards for 
levels of services outlined in subdivision (a) of this section; 

(5) development of a plan of care in collaboration with the patient or hisher representative; and 

(6) recommendations for authorization of services. 

(iv) Assessment of other services. 

(a) Before authorizing or reauthorizing personal care services, a social services district must assess each 
patient to determine the following: 

(1) whether personal care services can be provided according to the patent's plan of care, whether such 
services are medically necessary and whether the social services district reasonably expects that such 
services can maintain the patient's health and safety in his or her home, as determined in accordance 
with the regulations of the Department of Health; 

(2) whether the patient can be served appropriately and more cost-effectively by personal care services 
provided under a consumer directed personal assistance program authorized in accordance with Section 
365-f of the Social Services Law; 

(3) whether the functional needs, living arrangements and working arrangements of a patient who 
receives personal care services solely for monitoring the patient's medical condition and well-being can 
be monitored appropriately and more cost-effectively by personal emergency response services provided 
in accordance with section 505.33 of this Part; 

(4) whether the functional needs, living arrangements and working arrangements of the patient can be 
maintained appropriately and more cost-effectively by personal care services provided by shared aides 
in accordance with subdivision (k) of this section; 

(5) whether a patient n7ho requires, as a part of a routine plan of care, part-time or intermittent nursing or 
other therapeutic services or nursing services provided to a medically stable patient, can be served 
appropriately and more cost-effectively through the provision of home health services in accordance 
with section 505.23 of this Part; 

(6) whether the patient can be served appropriately and more cost-effectively by other long-term care 
services, including, but not limited to, services provided under the long-term home health care program 
(LTHHCP), the assisted living program or the enriched housing program; 

(7) whether the patient can be served appropriately and more cost-effectively by using specialized 
medical equipment covered by the MA program including, but not limited to, insulin pens; and 

(8) whether personal care services can be provided appropriately and more cost-effectively by the 
personal care services provider in cooperation with an adult day health program. 

(b) If a social services district determines that a patient can be served appropriately and more cost- 
effectively through the provision of services described in subclauses (a)(2) through (8) of this 
subparagraph, and the social services district determines that such services are available in the district, 
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the social services district must first consider the use of such services in developing the patient's plan of 
case. The patient must use such services rather than personal care services to achieve the maximum 
reduction in his or her need for home health services or other long-tern1 care services. 

(c) A social services district may determine that the assessments required by subclauses (a)(l) though 
(8) of this subparagraph may be included in the social assessnlent or the nursing assessment. 

(d) A social services district must have an agreement with each hospice that is available in the district. 
The agreement must specifjl the procedures for notifjiing patients who the social services district 
reasonably expects would be appropriate for hospice services of the availability of hospice services and 
for referring patients to hospice services. A social services district must not refer a patient to hospice 
services if the patient's physician has determined that hospice services are medically contraindicated for 
the patient or the patient does not choose to receive hospice services. 

(v) An authorization for services shall be prepared by staff of the local social services department. 

(4) The initial authorization process shall include additional requirements for authorization of services in 
certain case situations: 

(i) An independent medical review of the case shall be completed by the local professional director, a 
physician designated by the local professional director or a physician under contract with the local social 
services department to review personal care services cases when: 

(a) there is disagreement between the physician's order and the social, nursing and other required 
assessments; or 

(b) there is question about the level and amount of services to be provided; or 

(c) the case involves the provision of continuous 24-hour personal care services as defined in paragraph 
(a)(3) of this section. Documentation for such cases shall be subject to the following requirements: 

(1) The social assessment shall demonstrate that all alternative arrangements for meeting the patient's 
medical needs have been explored and/or are infeasible including, but not limited to, the provision of 
personal care services in combination with other formal services or in combination with contributions of 
inibr-mal caregivers. 

(2) The nursing assessment shall document that the functions required by the patient, the degree of 
assistance required for each function and the time of this assistance require the provision of continuous 
24-hour care. 

(ii) The local professional director, or designee, must review the physician's order and the social, nursing 
and other required assessments in accordance with the standards for levels of services set forth in 
subdivision (a) of this section, and is responsible for the final determination of the level and amount of 
care to be provided. The final determination must be made within five working days of the request. 

( 5 )  The authorization for personal care selvices shall be completed prior to the initiation of sesvices. 

(i) The local social se r~ ices  department shall authorize only the hours of services actually required by 
the patient. When the individual providing personal care services is living in the home of the patient, the 
local social services department shall determine whether or not, based upon the social and nursing 
assessments, the patient can be safely left alone ~vithout care for a period of one or more hours per day. 
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(ii) The duration of the a~~thorization period shall be based on the patient's needs as reflected in the 
required assessnients. In detennining the duration of the authorization period, the following shall be 
considered: 

(a) the patient's prognosis and/or potential for recovery; and 

(b) the expected length of any informal caregivers' participation in caregiving; and 

(c) the projected length of time alternative services will be available to meet a part of the patient's needs. 

(iii) No authorization for personal care services shall exceed six months. The local social services 
department may equest approval for an exception to allow for authorization periods up to 12 months. 
The request must be accompanied by the following: 

(a) a description of the patients who will be considered for an expanded authorization period; and 

(b) a description of the local social services department's process to assure that the delivery of services is 
responsive to changes in the patient's condition and allows immediate access to services by the patient, 
patient's physician, assessing nurse and provider agency if the need for services changes during the 
expanded authorization period. 

(iv) When the patient needs Level I or Level I1 services immediately to protect his or her health or safety 
and the nursing assessment cannot be completed in five business days, the social services district may 
authorize the services based on the physician's order and the social assessment, provided that: 

(a) the nursing assessment is obtained within 30 calendar days; and 

(b) the recommendations of the nursing assessment are reviewed and changes are made in the 
authorization as required. 

(v)(a) The social services district must deny or discontinue personal care services when such services are 
not medically necessary or are no longer medically necessary or when the social services district 
reasonably expects that such services cannot maintain or continue to maintain the client's health and 
safety in his or her home. 

(b) The social services district must notify the client in writing of its decision to authorize, reauthorize, 
increase, decrease, discontinue or deny personal care services on forms required by the department. The 
client is entitled to a fair hearing and to have such services continued unchanged until the fair hearing 
decision is issued (aid-continuing) in accordance with the requirements outlined in Part 358 of this Title. 

(c) The social services district's determination to reduce, discontinue or deny a client's prior 
authorization must be stated in the client notice. Appropriate reasons and notice language to be used 
when reducing, discontinuing or denying personal care services include, but are not limited to: 

( I )  the client's medical, mental, economic or social circumstances have changed and the district 
determines that the personal care services provided under the last authorization or reauthorization are no 
longer appropriate or can be provided in fewer hours than they were previously; 
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(2) a mistake occurred in the previous personal care services authorization; 

(3) the client refused to cooperate with the required assessment of sen~ices; 

(4) a technological development renders certain services unnecessary or less time consumi~lg; 

(5) the client can be more appropriately and cost-effectively served through other Medicaid programs 
and services; 

(6) the client's health and safety cannot be assured with the provision of personal care services; 

(7) the client's nledical condition is not stable; 

(8) the client is not self-directing and has no one to assume those responsibilities; 

(9) the services the client needs exceed the personal care aide's scope of practice; and 

(1 0) the client resides in a facility or participates in another program or receives other services which are 
responsible for the provision of needed personal care services. 

(d) The social services district may not authorize or reauthorize personal care services based upon a 
task-based assessment when the applicant or recipient of personal care services has been deternlined by 
the social services district or the State to be in need of 24 hour personal care, including continuous 
(split-shift or multi-shift) care, 24 hour sleep-in care or the equivalent provided by formal or info~mal 
caregivers. The determination of the need for such 24 hour personal care, including continuous (split- 
shift or niulti-shift) care, shall be made without regard to the ax~ailability of formal or informal 
caregivers to assist in the provision of such care. 

(vi) When sei-vices are authorized, the local social services department shall provide the agency or 
person providing services, the patient receiving the services, and the agency or individual supervising 
the services, with written information about the services authorized, including the functions and tasks 
required and the frequency and duration of the services. 

(vii) ,411 services provided shall be in accordance with the authorization. No change in functions or 
tasks, degree of assistance required for each function or tasks, or hours of services delivered shall be 
made without notification to, or approval of, the local social services department. 

(viii) The local social services department shall notifji the patient in writing when a change in the 
amount of semices authorized is being considered. Notification shall be provided in accordance with the 
requirements specified in subparagraph (b)(5)(v) of this section. 

(ix) Reauthorization for personal care services shall follow the procedures outlined in paragraphs (2) 
though (4) of this s~~bdivision, with the following exceptions: 

(a) Reauthorization of Level I services shall not require a nursing assessment if the physician's order 
indicates that the patient's medical condition is unchanged. 

(b) Reauthorization of Level I1 services shall include an evaluation of the services provided during the 
previous authorization period. The evaluation shall include a review of the nursing supervisory reports 
to assure that the patient's needs have been adequately met during the initial authorization period. 
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(x) When an unexpected change in the patient's social circumstances, mental status or medical condition 
occurs which would affect the type, amount or frequency of personal care services being provided 
during the authorization period, the social services district is responsible for making necessary changes 
in the authorization on a timely basis in accordance with the following procedures: -- 

(a) When the change in the patient's services needs results solely from a change in hisher social 
circumstances including, but not limited to, loss or withdrawal of support provided by informal 
caregivers, the local social services department shall review the social assessment, document the 
patient's social circumstances and make changes in the authorization as indicated. A new physician's 
order and nursing assessment shall not be required. 

(b) When the change in the patient's services needs results from a change in hisher mental status 
including, but not limited to, loss of hisher ability to make judgments, the local social services 
department shall review the social assessment, document the changes in the patient's mental status and 
take appropriate action as indicated. 

(c) When the change in the patient's services needs results from a change in hisher medical condition, 
the local social services department shall obtain a new physician's order and a new nursing assessment 
and shall complete a new social assessment. If the patient's medical condition continues to require the 
provision of personal care services, and the nursing assessment can not be obtained within five working 
days of the request from the local social services department, the local department may make changes in 
the authorization in accordance with the procedures specified in subparagraph (b)(5)(iv) of this section. 

(6) Nothing in this subdivision shall preclude the provision of personal care services in combination 
with other services when a combination of services can appropriately and adequately meet the patient's 
needs. 

(c) Contracting for the provision of personal care services. 

(1) Each social services district must have contracts or other written agreements with all agencies or 
persons providing personal care services or any support functions for the delivery of personal care 
services. As used in this subdivision, support functions for the delivery of personal care services include, 
but are not necessarily limited to, nursing assessments, nursing supervision and case management, when 
provided according to subdivisions (b), (f) and (g) of this section, respectively. 

(2) The social services district must use the model contract for personal care services that the department 
requires to be used, except as provided in paragraph (4) of this subdivision. 

(3) (i) Under the following conditions, the social services district may attach local variations to the 
model contract: 

(a) The local variations do not change the model contract's requirements; and 

(b) The social services district submits its proposed local variations to the department on forms the 
department requires to be used. 

(ii) The social services district must not implement any local variations to the model contract until the 
department approves the local variations. The department will noti@ the social services district in 
writing of its approval or disapproval of the local variations within 60 business days after it receives the 
local variations. If the department disapproves the local variations, the social services district may - 
submit revisions to the local variations. The department will notify the social services district in writing 
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of its approval or disapproval of such revisions within 60 business days after it receives the revisions. 

(4) (i) Under the following conditions, the social services district may use a local contract or other 
written agreement as an alternative to the model contract: 

(a) The social services district cannot use the model contract due to local programmatic, legal, or fiscal 
concerns; 

(b) The social services district can denionstrate that the local contract or agreement includes a provision 
comparable to each provision contained in the model contract and, if the local contract or agreement is 
with another public or gover~mental agency, it includes all requirements specified in this section; and 

(c) The social services district submits a request for use of a local contract or agreement to the 
department on fol-ms the department requires to be used. 

(ii) The social services district must not implement a local contract or agreement until the department 
approves it. The department will notify the social services district in writing of its approval or 
disapproval of the local contract or agreement within 60 business days after it receives the district's 
request to use the local contract or agreement. The district's request must be accompanied by the 
proposed local contract or agreement and a comparison of the contents of the proposed local contract or 
agreen~ent with the department's requirements. If the department disapproves the local contract or 
agreement, the social sewices district may submit revisions to the contract or agreement. The 
department will noti@ the social services district in writing of its approval or disapproval of such 
revisions within 60 business days after it receives the revisions. 

( 5 )  (i) The social services district must use a contract or other written agreement for support hnctions 
for the delivery of personal care services, including case management, rrusing assessments and nursing 
supervision, that the department approves to be used. 

(ii) The social services district must not implement any contract or agreement for case management, 
nursing assessn~ents, nursing supervision, or any other support function until the department approves 
such contract or agreement. 

(iii) The department will notify the social services district in writing of its approval or disapproval of the 
contract or agreement within 60 business days after it receives the contract or agreement. Ifthe 
department disapproves the contract or agreement, the social services district may submit revisions to 
the contract or agreement. The department will notif31 the social services district in writing of its 
approval or disapproval of such revisions within 60 business days after it receives the revisions. 

(6) The social services district must include in each contract or other written agreement with a provider 
of personal care services the rate at which the provider will be reimbursed for the provision of personal 
care services or for any support functions for the delivery of personal care services. The rate at which 
the provider will be reimbursed will be determined in accordance with subdivision (h) of this section. 

(7) The social services district must base the duration of the contract or other written agreement on the 
district's fiscal year, or a portion thereof. 

(8) Before entering into a contract or other written agreement with any provider agency, the social 
services district must determine that: 

(i) the provider agency is certified in accordance with 10 NYCRR Parts 760 and 761, licensed in 
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accordance with 10 NYCRR Part 765 or exempt from licensure in accordance with 10 NYCRR Subpart 
765-2 because it provides personal care services exclusively to persons who are eligible for medical 
assistance (MA); 

(ii) the provider agency, without subcontracting with other provider agencies, is able to provide 
personnel who meet the minimum criteria for providers of personal care services, as described in 
subdivision (d) of this section, and who have successfully completed a training program approved by the 
department, as provided in subdivision (e) of this section; 

(iii) the provider agency is fiscally sound; 

(iv) the provider agency has obtained appropriate insurance coverage to protect the social services 
district from liability claims resulting from acts, omissions, or negligence of provider agency personnel 
that cause personal injuries to personal care services recipients or such personnel and that the provider 
agency has agreed to maintain such insurance coverage while its contract with the social services district 
is in effect; and 

(v) the provider agency has agreed that it will not substitute another provider agency to provide personal 
care services to an MA recipient unless the provider agency has notified the district of the provider 
agency's need to substitute another provider agency and the district has approved such substitution. 

(9) Each social services district must have a plan to monitor and audit the delivery of personal care 
services provided pursuant to its contracts or other written agreements with provider agencies. The 
social services district must submit this plan to the department for approval. At a minimum, the plan 
must include the following: 

(i) an evaluation of the provider agency's ability to deliver personal care services, including the extent to 
which trained personnel are available to provide such services; 

(ii) a comparison of the provider agency's performance with the requirements of this section and with 
the performance standards specified in the contract or agreement; and 

(iii) a review of the provider agency's fiscal practices. 

(10) When the provider agency is a home care services agency that provides personal care services 
exclusively to persons eligible for MA and is therefore exempt from licensure, the social services district 
must include the following items in the monitoring plan in addition to those required by paragraph (1 1) 
of this subdivision: 

(i) a review of the provider agency's administrative and personnel policies; 

(ii) a review of all provider agency recordlteeping relevant to the provision of personal care services; and 

(iii) an evaluation of the quality of care the provider agency provides. 

(1 1) Each social services district must also have a plan to monitor and audit any support functions for 
the delivery of personal care services, as defined in paragraph (1) of this subdivision. The social services 
district must submit this plan to the department for approval. 

(12) The social services district must maintain a record of its monitoring activities. The district must 
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include a report of such n~onitoring activities in the annual plan the district submits to the depastment 
pursuant to subdivision (j) of this section. 

(d) Providers of personal care services. 

(1) Personal care services may be  provided by persons with the title of homemaker, homemaker-home 
health aide, home health aide, or personal care aide. Such persons must meet all other requirements of 
this section. When Level I (environmental and nutritional) personal care functions only, as defined in 
subdivision (a) of this section, are required, persons with the title of housekeeper may be used. 

(2) The local social services department shall use one or a combination of the following to provide 
personal care services: 

(i) local social ser-vices department staff employed and trained to provide personal care services and 
other home care services; 

(ii) a contractual agreement with a long-tern1 home health care program for services of a person 
providing personal care services; 

(iii) a contractual agreement approved by the Department and the State Director of the Budget with a 
certified home llealth agency for the sesvices of a person providing personal care services; 

(iv) a contractual agreement approved by the Department and the State Director of the Budget with a 
voluntasy homemaker-home health aide agency for the service of persons providing personal care 
services; 

(v) a contractual agreement approved by the Department and the State Director of the Budget with a 
proprietary agency for the service of persons providing personal care services; 

(vi) a contractual agreement approved by the Department and the State Director of the Budget with an 
individual provider of service for the provision of Level I (environmental and nutritional) personal care 
functions only; 

(vii) a contractual agreement approved by the Department and the State Director of the Budget with an 
individual provider of service when the service needs require more than Level I (environmental and 
nutritional) personal care functiom only. Such providers of service may be used only under the 
following conditions: 

(a) prior approval has been received by the local social se~vices department from the Department to use 
individual providers in cases w11ere the local social services department can justify that such providers 
of service are the only alternative available to the district. Such approval will be based upon the 
justification provided by the local department of social services and the agency's plan for the use of such 
individual providers of service; 

(b) the local social services department shall review and evaluate the qualifications of each individual 
provider in accordance with procedures established by the local department of social services and 
approved by the Department; 

(c) in each case where an individual provider of personal care services is used, the individual provider 
shall receive on-the-job instruction and on-going nursing supervision from a nurse on staff of the local 
department of social services or a nurse from a certified home health agency. When such supervision is 
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provided under contract with a certified home health agency, the local social services department shall 
monitor the case to assure that the service is delivered as authorized; 

(d) the local social services department shall conform with all State and Federal requirements for 
employment benefits and taxes and shall follow appropriate procedures for payment for this service 
under this Title. Appropriate insurance coverage shall be provided to cover both personal injury and 
property damage liability; and 

(e) State approval shall be limited to a period or periods not in excess of one year, but may be renewed. 

(3) The provider agency or the local department of social services shall assign a person to provide the 
required services according to the authorization. In the event that this person is unable to meet the 
client's needs or is unacceptable to the client, the local department of social services shall request 
assignment of another person. Attention should be given in the selection of a person to provide services 
to assure that the person can comunicate with a patient or on behalf of the patient. 

(4) The minimum criteria for the selection of all persons providing personal care services shall include, 
but are not limited to, the following: 

(i) maturity, emotional and mental stability, and experience in personal care or homemaking; 

(ii) ability to read and write, understand and carry out directions and instructions, record messages, and 
keep simple records; 

(iii) sympathetic attitude toward providing services for patients at home who have medical problems; 
and 

(iv) good physical hedth, as indicated by the documentation in the personnel file of all persons 
providing personal care services. This documentation must include the same assurances and proof of 
good physical health that the Department of Health requires for employees of certified home health 
agencies pursuant to % 0 NY CRR 763.4. 

(v) a criminal history record check to the extent required by 10 NYCRR 400.23. 

(e) Required training. (1) Each person performing personal care services other than household functions 
only shall be required as condition of initial or a continued participation in the provision of personal care 
services under this Part to participate successfully in a training program approved by the Department. 

(3) An approved training program shall include basic training, periodic and continuing in-service 
training, and on-the-job instruction and supervision. 

(i) Basic training shall meet the following minimum requirements: 

(a) Include content related to: 

(1) orientation to the agency, community and services; 

(2) the family and family relationships; 

(3) the child in the family; 
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(4) worlting with the elderly; 

( 5 )  nlental illness and mental health; 

(6) body mechanics; 

(7) personal care sliills; 

(8) care of the home and personal belongings; 

(9) safety and accident prevention; 

(10) family spending and budgeting; and 

(1 1) food, nutrition and meal preparation. 

(b) Total 40 hours in length. 

(c) Be directed by a registered professional nurse, or a social worker, or home economist who has, at a 
minimum, a bachelor's degree in an area related to the delivery of human services or education. 

(d) Involve appropriate staff and community resources, such as public health nurses, home economics, 
physical therapists and social worlters. Slulls training in personal care techniques shall be taught by a 
registered nurse. 

(e) Include, as an integral part, evaluation of each person's competency in the required content. Criteria 
and methods for detennining each person's successful completion of basic training shall be established. 
Criteria shall include attendance at all classes or equivalent instruction. Additional criteria shall be 
established to determine whether each person can competently perform required tasks and establish 
good workmg relationships with others. Methods of evaluating competency may include written, 
performance and oral testing; instructor obsei-vations of overall performance, attitudes and work habits; 
preparation of assignrnents/home study materials or any combination of these and other methods. 
Attendance records, and evaluation materials for determining each person's successful completion of 
basic training shall be maintained. 

(ii) In-service training shall be provided, at a minimum, for t h e e  hours semiannually for each person 
providing personal care services to develop specialized sltills or laowledge not included in basic 
training or to review or expand skills or knowledge included in basic training. 

(iii) On-the-job training shall be provided, as needed, to instruct the person providing personal care 
services in a specific skill or teclmique, or to assist the person in resolving problems in individual case 
situations. Criteria and methodology for evaluating the overall job performance of each person providing 
personal care services shall be established. The supervising professional registered nurse shall be 
responsible for evaluating each person's ability to function competently and safely and for providing or 
arranging for necessary on-the-job training. 

(3) Prior to perfomling any service, each person providing personal care services, other than household 
functions only, shall successfdly complete the prescribed part of the basic training program. The 
prescribed part of basic training shall include the following content areas: 

(i) orientation to the agency, community and the service; 
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(ii) working with rhe elderly; 

(iii) body mechanics; 

(iv) personal care skills; 

(v) safety and accident prevention; and 

(vi) food, nutrition and meal preparation. 

The entire basic training program shall be completed by each person providing personal care services 
within three months after the date he is so hired. 

(4) The requirement for completion of a basic training program may be waived by the department if the 
person performing personal care services can demonstrate competency in the required areas of content 
included in the basic training as specified in clause (2)(i)(a) of this subdivision. Methods of evaluating 
competency shall be approved by the Department and shall meet the following minimum requirements: 

(i) Be designed for persons having: 

(a) documented training through related training programs such as nurse's aide and home health aide 
training programs; or 

(b) documented related experience in an institutional or home setting which involves the performance of 
skills included in required basic training. 

(ii) Include procedures and instruments for evaluating each person's competency. Content of evaluation 
instruments shall be compatible with required basic training program content, and shall assess 
appropriate skills and understandings of persons providing personal care services. 

(iii) Identify the standard(s) of competency which shall be achieved through application of the 
procedures and instruments included. 

(iv) Include a plan for remedial basic training of persons who fail to meet the standard(s) of competency 
established. Remedial basic training shall be provided w l c h  includes the prescribed part of basic 
training set forth in paragraph (3) of this subdivision. 

(v) Include a mechanisnl for documenting successful demonstration of competency. Certificates 
awarded on the basis of successful demonstration of competency shall be designed to reflect issuance on 
this basis. 

(5) Persons performing household tasks only shall be oriented to their responsibilities at the time of 
assignment by the supervising registered professional nurse. 

(6) Each local social services department shall require that agencies with whom they contract for 
services submit to them a training program for providers of personal care services. This training program 
shall be submitted by the local social services department to the Department for approval. The 
Department shall notify the local social services department of its decision within 45 days of the plan's 
receipt by the department. 
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(7) The successful participation of each person providing personal care services in approved basic 
training, competency testing and continuing in-service training programs shall be documented in that 
person's personnel records. Docun~entation shall include the following items: 

(i) a completed employment application or other satisfactory proof of the date on which the person was 
hired; and 

(ii) a dated certificate, letter or other satisfactory proof of the person's successful completion of a basic 
training program approved by the department; or 

(iii) dated certificates, written references, letters or other satisfactory proof that the person: 

(a) meets the qualifications specified in clause (4)(i)(a) or (b) of this subdivision; and 

(b) has successfully completed competency testing and any remedial basic training necessary as a result 
of such testing. The dated and scored competency testing instruments and record of any remedial 
training provided shall be maintained; 

(iv) an in-service card, log or other satisfactory proof of the employee's participation in tluee hours of 
in-service training semiannually. 

(8) The local social services district shall develop a plan for monitoring the assignments of individuals 
providing personal care services to assure that individuals are in compliance with the training 
requirements. This plan shall be submitted by the local social sel-sices district to the Department for 
approval and shall include, as a minimum, specific methods for monitoring each individual's cornpliance 
with the basic training, competency testing, and in-service requirements specified in this subdivision. 
Methods of monitoring may include: onsite reviews of employee personnel records; establislment of a 
formal reporting system 011 training activities; establislment of requirements for submittal of certificates 
or other documentation prior to each individual's assignment to a personal care service case; or any 
combination of these or other methods. 

(9) When a provider agency is not in compliance with department requirements for training, or when the 
agency's training effol-ts do not comply with the approved plan for that agency, the Department shall 
withdraw the approval of that agency's training plan. No reimbursement shall be available to local social 
services districts, and no payments shall be made to provider agencies for services provided by 
individuals who are not trained in accordance with department requirements and the agency's approved 
training plan. 

(f) Administrative and nursing supervision. (1) All persons providing personal care services are subject 
to administrative and nursing supervision. 

(2) Administrative supervision must assure that personal care services are provided according to the 
authorization of the agency responsible for case management (the case management agency) for the 
level, amount, frequency and duration of  personal care services to be provided and the social services 
district's contract or other written agreement with the agency providing such services. 

(i) The agency providing personal care services is responsible for administrative supervision. 

(ii) Administrative supervision includes the following activities: 

(a) receiving initial referrals from the case management agency, including its authorization for the level, 
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amount, frequency and duration of personal care services to be provided; 

(b) notifying the case management agency when the agency providing services accepts or rejects a 
patient; and 

(1) when accepted, the arrangements made for providing personal care service; or 

(2) when rejected, the reason for such rejection; 

(c) initially assigning a person to provide personal care services to a patient according to the case 
management agency's authorization for the level, amount, frequency and duration of personal care 
services to be provided. In making assignments, the agency providing services must consider the 
following: 

(I)  the patient's cultural background, primary language, personal characteristics and geographic location; 

(2) the experience and training required of the person providing personal care services; and 

(3) the ability of the person providing personal care services to communicate with the patient or on the 
patient's behalf. 

(d) assigning another person to provide personal care services to a patient when the person the agency 
providing services initially assigned is: 

(1) unable to work effectively with the patient and any informal caregivers involved in the patient's care; 
or 

(2) providing personal care services inappropriately or unsafely; or 

(3) unavailable to provide personal care services due to unexpected illness or other reasons; 

(e) promptly notifying the case management agency when the agency providing services cannot assign 
another person to provide personal care services to the patient; 

(f) verifying that the patient is receiving personal care services according to the case management 
agency's authorization; 

(g) notifying the case management agency, or cooperating with the nurse supervisor to notify such 
agency, when the agency providing services has questions regarding the adequacy of the case 
management agency's authorization for personal care services; 

(11) promptly notifying the case management agency when the agency providing services is unable to 
maintain case coverage, including cases requiring services at night, on weekends or on holidays; 

(i) participating in, or arranging for, the orientation of persons providing personal care services to the 
employment policies and procedures of the agency providing services; 

6) evaluating the overall job performances of persons providing personal care services, or assisting the 
nurse supervisor or other personnel of the agency providing nursing supervision, with such evalu 
ations; 
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(li) giving suppost to persons providing personal care services; 

(1) checking time cards of persons providing personal care services for required documentation; 

(rn) maintaining scheduling records and any other records necessasy to implement required 
administrative activities; and 

(n) complying with the requirements for advance directives that are set forth in 10 NYCRR 700.5 or any 
successor regulation. The agency providing personal care services, as well as any individual provider of 
personal care services who provides sesvices pursuant to his or her contract with the social senlices 
district, may contract with another entity, including but not limited to a case management agency, to 
perform such agency's or individual provider's advance directive responsibilities. 

(3) Nursing supervision must assure that the patient's needs are appropriately met by the case 
management agency's authorization for the level, amount, frequency and duration of personal care 
services and that the person providing such services is competently and safely performing the functions 
and tasks specified in the patient's plan of care. 

(i) Nursing supervision must be provided by a registered pl-ofessional nurse employed by a voluntary, 
proprietary, or public agency with ~vhich the social services district has a contract or other written 
agreement or by the social services district. %%en an individual provider of personal care sewices is 
used, nursing supervision must be provided in accordance with the requirements specified in subdivision 
(d) of this section. 

(ii) The agency providing nursing supervision must employ nurses meeting the qualifications in 
subparagraph (iii) of this paragraph in sufficient numbers to perform the activities in subparagraph (iv) 
of this paragraph. 

(iii) Nursing supervision must be provided by a registered professional nurse who: 

(a) is licensed and cul-sently certified to practice as a registered professional nurse in New Yorlc State; 

(b) meets the health requirements specified in subdivision (d)(4)(iv) of this section; and 

(c) meets either of the following qualifications: 

(1) has at least two years satisfacto~y recent home health care experience; or 

(2) has a combination of education and experience equivalent to the requirement described in subclause 
(1) of this clause, with at least one year of home health care experience; or 

(d) acts under the direction of a registered professional nurse who meets the qualifications listed in 
clauses (a) and (b) of this subparagraph and either of the qualifications listed in subclause (1) or (2) of 
clause (c) of this subparagraph. 

(iv) Nursing s~ipe~vision includes the following activities: 

(a) orienting the person providing personal care services to his or her responsibilities. 

(1) Except as otherwise provided in subclause (3) of this clause, the nurse supervisor must conduct an 
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orientation visit in the patient's home when the person providing personal care services is also present. 

(i) For all initial authorizations of personal care services, the nurse supervisor must conduct an 
orientation visit within seven caiendar days after the person providing personal care services is assigned 
to the patient. 

(ii) Scheduling of orientation visits for all initial authorizations of personal care services, should be 
based on the following four criteria: 

(A) the patient's ability to be self-directing, as defined in subdivision (a) (4) (ii) of this section; 

(B) the availability of any informal caregivers who will be involved in the patient's plan of care; 

(C) the scope and complexity of the functions and tasks identified in the patient's plan of care; and 

(D) the training and experience the person providing pe~sonal care services has in performing the 
functions and tasks identified in the patient's plan of care. 

(2) The nurse supervisor must perform the following finctions during the orientation visit and document 
his or her performance of these functions in the report he or she prepares pwsuant to subparagraph (vii) 
of this paragraph: 

(i) review, with the person providing personal care services, the patient, and the patient's family, the plan 
of care received from the case management agency to assure that all parties understand the functions and 
tasks that the person providing services must perform and the frequency at which the person must 
perform these functions and tasks; 

-- - 

(ii) instruct the person providing personal care services in the observations the person must make and the 
oral and written reports and records the person must submit and maintain; and 

(iii) demonstrate, when indicated, any procedures that the person providing personal care services is to 
perform with or for the patient. 

(3) The nurse supervisor is not required to conduct an orientation visit when: 

(i) personal care services are reauthorized, the patient requires a continuation or resumption of services 
initially authorized and the patient's mental status, social circumstances and medical condition have not 
changed; or 

(ii) the person providing personal care services is temporarily substituting for or replacing the person 
assigned to provide services; the patient's plan of care is current and available to the person providing 
personal care services; the patient is self directing, as defined in subparagraph (a)(4)(ii) of this section 
or, if non-self directing, has a self-directing individual or other agency willing to assume responsibility 
for making choices about the patient's activities of daily living, as provided in such subdivision; and the 
person providing personal care services has the documented training or experience to appropriately and 
safely perform the functions and tasks identified in the patient's plan of care. 

(4) The nurse supervisor must continue to perform the functions specified in items (iv) (a) (2) (i) and (ii) 
of this paragraph when an exception is made to the requirement for a home orientation visit. 

(b) making nursing supervisory visits at the frequency established pursuant to subparagraph (vi) of this 
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paragraph. 

(1) The supervisory visit must be made lo the patient's home when the person providing personal care 
services is present, except \vhen a supervisory visit is made solely to obtain the patient's evaluation of 
the person's job performance. 

(2) The nurse supervisor must perform the following functions during the supervisory visit and 
docunient his or her perfol-nlance of these functions in the report he or she prepares pursuant to 
subparagraph (vii) of this paragraph; 

(i) evaluate the patient's needs to deternline if the level, amount, frequency and duration of personal care 
services authorized continue to be appropriate; 

(ii) evaluate the slcills and performance of the person providing personal care services, including the 
person's ability to work effectively with the patient and the patient's family; 

(iii) arrange for or provide on-the-job training according to subparagraph (e) (2) (iii) of this section; 

(c) inmediately notiijiing the case management agency when either of the following occurs: 

(1) there is a change in the patient's social circumstances, mental status or medical condition that would 
affect the level, amount, frequency or duration of personal care services authorized or indicate the 
patient needs a different type of service; or 

(2) the actions taken by persons involved in the patient's care are inappropriate or jeopardize the patient's 
health and safety; 

(d) participating in case conferences to discuss individual patient cases; 

(e) assisting in complaint investigations according to the policies and procedures of the agency that 
employs the nurse supe~visor; 

(f) participating, if requested, in basic, supplementary and in-service training, as defined in subdivisions 
(a) and (e) of this section: of persons providing personal care services; 

(g) being available to the person providing personal care services for nursing consultation while such 
person is in the patient's home; 

(h) evaluating the overall job perforii~ance of persons providing personal care services, or assist the 
administrative supervisor or other personnel with such evaluations; 

(i) reviewing reports prepared by persons providing personal care services; 

(j) preparing, maintaining or forwarding written reports of orientation visits and nursing supervisory 
visits, according to subpasagraph (vii) of t l is  paragraph; and 

(k) reporting to the registered professional nurse responsible for directing a nurse supervisor lacking 
home health care experience, when applicable, and in accordance with policies and procedures of the 
agency that employs the nurse supervisor. 

(v) The registered professional nurse who pro~~ides  direction to nurse supervisors without the home 
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health care experience specified in clause (3) (iii) (c) of this subdivision is responsible for the following 
activities: 

(a) training and orienting the nurse supervisor to his or her supervisory responsibilities; 

(b) consulting with the nurse supervisor regarding patients or persons providing personal care services; 

(c) monitoring orientation visits and nursing supervisory visits to assure that such visits are performed at 
the required frequencies; 

(d) assuring availability of nursing consultation to the person providing personal care services when 
such person is in the patient's home; 

(e) reviewing the orientation visit reports and nursing supervisory reports and assuring that copies are 
maintained or forwarded according to subparagraph (vii) of this paragraph; and 

(f) evaluating each nurse supervisor's overall job performance or assisting with such evaluations. 

(vi) The nurse who completes the nursing assessment, as specified in subparagraph (b)(;)(iii) of this 
section, must recommend the frequency of nursing supervisory visits for a personal care services patient 
and must specify the recommended frequency in the patient's plan of care. 

(a) Frequency of nursing supervisory visits must be recommended on an individual patient basis. The 
following factors must be considered: 

(1) the patient's ability to be self-directing, as defined in subparagraph (a) (4) (ii) of this section; 

(2) the patient's need for assistance in carrying out specific functions and tasks in the plan of care; and 

(3) the skills needed by the person who will be providing personal care services. 

(b) The nursing supervisor must make nursing supervisory visits at least every 90 days for a personal 
care services patient except that: 

(1) nursing supervisory visits must be made more frequently than every 90 days when: 

(i) the patient's medical condition requires more frequent visits; or 

(ii) the person providing personal care services needs additional or more frequent on-the-job training to 
perform assigned functions and tasks competently and safely; and 

(2) supervisory and nursing assessment visits may be combined and conducted every six months when: 

(i) the patient is self-directing, as defined in subparagraph (a)(4)(ii) of this section; and 

(ii) the patient's medical condition is not expected to require any change in the level, amount or 
frequency of personal care services authorized during this time period. 

(vii) The nurse supervisor must prepare a written report of each orientation visit and each nursing 
superviso~y visit. These reports must be prepared on a form prescribed by the department. 
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(a) The nurse supervisor must maintain a copy of each report in the patient's record. 

(b) The nurse supervisor must maintain a copy of each report in the personnel record of the person 
providing personal care services or forward a copy, within 14 calendar days of the orientation visit or 
nursing supervisory visit, to the provider agency for inclusion in such person's personnel record. 

(c) The nurse supervisor must forward a copy of each report to the case management agency, if different 
from the agency providing nursing supenfision, within 14 calendar days of each orientation visit or 
nui-sing super-visol-y visit. 

(viii) Asrangements for nursing supervision must be reflected in the social services district's annual plan 
for the delivery of personal care services. 

(ix) A1~angements for nursing supervision provided by a voluntary, proprietary or public agency must be 
specified in the contract or other written agreement between the social services district and the agency 
providing nursing supervision. 

(g) Case management. (1) All patients receiving personal care services must be provided with case 
management services according to t h s  subdivision. 

(2) Case management may be provided either by social services district professional staff who meet the 
department's minimum qualifications for caseworker, professional staff of one or more agencies to 
which the district has delegated case management responsibility and that meet standards established by 
the departmentt: or both. 

(i) The social services district may delegate, pursuant to standards established by the department, 
responsibility for performance of either or both of the following: 

(a) one or more of the case management activities listed in paragraph (3) of this subdivision; 

(b) one or more such case management activities at specific times, such as during weekends or at night. 

(ii) A social services district may delegate respousibility for case managenlent activities only when: 

(a) the department has approved the delegation of case management responsibilities; 

(b) the social services district and each agency that is to perform case management activities have a 
contract or other written agreement pursuant to subdivision (c) of this section; and 

(c) the social services district monitors the case management activities provided under the contract or 
other written agreement to ensure that such activities comply with the requirements of this subdivision 

(3) Case management includes the following activities: 

(i) receiving referrals for personal care services, providing information about such services and 
determining, when appropriate, that the patient is financially eligible for hdedical Assistance; 

(ii) informing the patient or the patient's representative that a physician's order is needed, making copies 
of the physician's order form available to hospital discharge planners, physicians, and other appropriate 
persons or entities, and assisting the patient to obtain a physician's order when the patient or the patient's 
representative is unable to obtain the order. 
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(iii) completing the social assessment according to subdivision (b) of this section: including an 
evaluation of: 

(a) tlie potential contributioii of informal caregivers to the patient's plan of care, as specified in 
subparagraph (b) (3) (ii) of this section; 

(b) the patient's physical environment, as determined by a visit to the patient's home; and 

(c) the patient's mental status; 

(iv) obtaining or completing the nursing assessment according to subparagraph (b)(3)(iii) of this section; 

(v) assessing the patient's eligibility for hospice services and assessing the appropriateness and cost- 
effectiveness of the services specified in subparagraph (b)(3)(iv) of this section; 

(vi) forwarding the physician's order; the social and nursing assessments; the assessments required by 
subparagraph (b)(3)(iv) of this section for an independent medical review according to subparagraph (b) 
(4)(i) of this section; 

(vii) negotiating with informal caregivers to encourage or maintain their involvement in the patient's 
care; 

(viii) determining the level, amount, frequency and duration of personal care services to be authorized or 
reauthorized according to subdivisions (a) and (b) of t h s  section, or, if the case involves an independent 
medical review, obtaining the review determination; 

(ix) obtaining or completing the authorization for personal care services, according to subdivision (b) of 
this section; 

(x) assuring that the patient is provided written notification of personal care services initially authorized, 
reauthorized, denied, increased, reduced, discontinued, or suspended and his or her right to a fair 
hearing, as specified in Part 358 of this Title and subparagraph (b) (5) (v) of this section; 

(xi) arranging for the delivery of personal care services according to subdivision (c) of this section; 

(xii) forwarding, prior to the initiation of personal care services, a copy of the patient's plan of care 
developed by the nurse responsible for completion of the nursing assessment, as specified in subdivision 
(a) of this section, to the following persons or agencies: 

(a) the patient or the patient's representative; 

(b) the agency providing personal care services under a contract or other written agreement with the 
social services district; and 

(c) the agency providing nursing supervision under a contract or other written agreement with the social 
services district; 

(siii) monitoring personal care services to ensure that such services are provided according to the 
authorization and that the patient's needs are appropriately met; 



V lewing Y ectlon 3U3.14 - I-'ersonal care services. Page 25 of 43 

(xiv) obtaining or completing a copy of the orientation visit report and the nursing supervisory visit 
report and forwarding a copy of these reports in accordance with subparagraphs (f)(3)(vi) of this section; 

(xv) allowing access by the patient to his or her written records, including physicians' orders and nursing 
assessments and, pursuant to 10 NYCRR 766.2 (e), by the State Department of Health and licensed 
provider agencies; 

(xvi) receiving and promptly reviewing reconmendations from the agency providing nursing 
supervision for changes in the level, amount, frequency or duration of personal care ser~/ices being 
provided; 

(xvii) promptly initiating and complying with the procedures specified in subparagraph (b) (5) (x) of this 
section when the patient's social circumstances, mental status or medical condition unespectedly change 
during the a~~thorization period; 

(xviii) assuring that capability exists 24 hours per day, seven days per week for the following activities: 

(a) arranging for continued delivery of personal care services to the patient when the agency providing 
such services is unable to maintain case coverage; and 

(b) malcing temporary changes in the level: amount or frequency of personal care services provided or 
arranging for another type of service when there is an unexpected change in the patient's social 
circumstances, mental status or medical condition; 

(xix) informing the patient or the patient's representative of the procedure for addressing the situations 
specified in subparagraph (xv) of this paragraph; 

(sx) establishing linkages to services provided by other com11unity agencies including: 

(a) providing information about these services to the patient and the patient's family; and 

(b) identieing the criteria by which patients are referred to these services; 

(xxi) establishing linkages to other services provided by the social services district including, but not 
limited to, adult protective services as specified in paragraph (5) of this subdivision; 

(xxii) arranging for the termination of personal care services when indicated and, when necessary; 
making referrals to other types of services or levels of care that the patient may require; and 

(xxiii) complying with the requirements for advance directives that are set forth in the regulations at 10 
NYCRR 700.5 or any successor regulation when personal care services are provided by social sesvices 
district employees. For purposes of this subparagraph, the term facilitylagency as used in such 
regulations is deemed to mean the case management agency. 

(4) The case management agency must maintain current case records on each patient receiving personal 
care services. Such records must include, at a minirnum, a copy of the following documents: 

(i) the physician's orders; 
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(ii) the nursing and social assessments; 

(iii) the assessment of the patient's eligibility for hospice services and the assessments of the 
appropriateness and cost-effectiveness of the services specified in subparagraph (b)(3)(iv) of this 
section; 

(iv) for a patient whose case must be referred to the local professional director or designee in accordance 
with subparagraph (b)(4)(i) of this section, a record that the physician's order, the social and nursing 
assessments and the assessments required by subparagraph (b)(3)(iv) of this section were forwarded to 
the local professional director or designee; 

(v) for a patient whose case must be referred to the local professional director or designee in accordance 
with subparagraph (b)(4)(i) of this section, a copy of the local professional director's or designee's 
determination; 

(vi) the patient's plan of care; 

(vii) any consent form signed by the patient authorizing release of confidential information; 

(viii) the authorization for personal care services; 

(ix) the written notification of personal care services initially authorized, reauthorized, denied, increased, 
reduced, discontinued, or suspended and the patient's right to a fair hearing; 

(x) notifications of acceptance, rejection or discontinuance of the case by the agency providing personal 
c x e  services ; 

(xi) the orientation visit and nursing supervisory reports; 

(xii) the case narrative notes; and 

(xiii) any criminal investigation or incident reports involving the patient or any person providing 
personal care services to the patient. 

( 5 )  (i) Social services district professional staff responsible for personal care services and staff 
responsible for adult protective services, as specified in Part 457 of this Title, must coordinate their 
activities to assure that: 

(a) they identify and understand the criteria for referring personal care services patients to adult 
protective services and for referring adult protective services clients to the personal care services 
program; 

(b) mechanisms exist to discuss individual patients; 

(c) personal care services as part of an adult protective services plan are provided according to existing 
requirements; and 

(d) staff understand their respective responsibilities in cases involving the provision of personal care 
services as part of adult protective services plans. 

(ii) Professional staff responsible for adult protective services have primary responsibility for case 
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management for a patient who : 

(a) is eligible for protective services for adults, as defined in section 457.1 (b) of this Title; 

(b) receives or requires personal care services as part of an adult protective services plan; and 

(1) is no11 self-directing and has no self-directing individual or agency to assume responsibility for his or 
her direction, as specified in subparagraph (a) (4) (ii) of this section; or 

(2) is self-directing, as defined in subparagraph (a) (4) (ii) of this section, but refuses to accept personal 
care services in accordance with the plan of care developed by the nurse who completed the nursing 
assessment. 

(iii) Professional staff responsible for personal care services must assist adult protective services staff 
with arrangements for provision of personal care services. 

(6) Arrangements for case management, including arrangements for delegation of case management 
activities, must be reflected in the social services district's annual plan for the delivery of personal care 
ser-vices. 

(11) Payment. (1) No payment to the provider shall be made for authorized service unless such claim is 
supported by the documentation of the time spent in provision of service for each individual patient. 
Such documentation must be maintained by the provider pursuant to section 540.7(a)(S) of this Title. 

(2) Payment for personal care services shall not be made to a patient's spouse, parent, son, son-in-law, 
daughter or daughter-in-law, but may be made to another relative if that other relative: 

(i) is not residing in the patient's home; or 

(ii) is residing in the patient's home because the amount of c x e  required by the patient makes his 
presence necessary. 

(3) For personal care services, payment shall be made as follows: 

(i) If services are provided directly by the staff of the local department of social services, payment shall 
be based upon the local department's salary schedule. The local department is responsible for 
withholding all applicable income taxes and payment of the en~ployer's share of FICA, Workers' 
Compensation, Unemployment Insurance and all other benefits covered under labor management 
contracts. 

(ii) (a) When personal care services are provided by a voluntary, proprietary or public personal care 
services provider, payment is based upon the following: 

(1) For providers having contracts with social services districts for the provision of personal care 
sersices during a rate year or years beginning prior to January 1, 1994, payment is made at the lower of 
the local prevailing rate or a rate that is negotiated between the district and the provider, unless a 
different rate has been ordered by a court for any such rate year or years. The social services district 
must submit the rates to the department on forms the department requires to be used and must not 
implement the rates until the Department and the Director of the Budget approve them. Such rates are 
also subject to the provisions of paragraph (5) or (6), as applicable, of this subdivision. 
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(2) For providers having contracts with social services districts for the provision of personal care 
services during a rate year or years beginning on or after January 1, 1994, payment will be made in 
accordance with paragraph (7) of this subdivision. 

(b) Providers must pay salaries to the personal care workers they employ; comply with all required 
State, federal or local income tax or other payroll withholding requirements; and pay FICA, Workers' 
Compensation, Unemployment Insurance, and other employee benefits as required by the providers' 
labor contracts. 

(iii) If the services are provided by or under arrangements with an individual provider of personal care 
services, payment is made directly to the individual provider of service at a rate approved by the 
department and the Director of the Budget. The social services district is responsible for establishing 
policies for the withholding of all applicable income taxes and payment of the employer's share of 
FICA, Workers' Compensation, Unemployment Insurance and any other benefits included in the 
contract with the provider. 

(4) Payment for assessment and supervisory services provided by a certified home health agency as part 
of a local social services department's plan for delivery of personal care services shall be at rates 
established by the State Commissioner of Health and approved by the State Director of the Budget. 

(5)(i) T h s  paragraph applies to Medical Assistance (MA) payments to personal care services providers 
that had personal care services payment rates in effect for the rate or contract year beginning prior to 
Julv I .  1990, and seek approval of personal care services payment rates for the rate or contract year 
LZ-7-.71nz , t i i  nr :++;;- 7 7 ' ' ~ ~  7 1 00" 

&- 
1. 

(ii) For the rate or contract year beginning on or after July 1, 1990, MA payments to a provider of 
personal care services must be based on and, except as provided in subparagraph (iv) of this paragraph, 
be at or below the provider's personal care services payment rate in effect for the rate or contract year 
beginning prior to July 1, 1990, as adjusted by a personal care services trend factor that the department 
establishes with the approval of the Director of the Budget. 

(iii) The department will establish the personal care services trend factor by designating an external 
price indicator for each of the three components that comprise the total costs of personal care services, 
determining the average percentage of total personal care services costs that each component represents, 
and weighing each component's average percentage of total personal care services costs by the external 
price indicator for that component. The three components of the costs of personal care services are listed 
below: 

(a) an aide wage and benefit component; 

(b) an administrative and operating component; and 

(c) a clinical component. 

(iv) At the written request of a social services district and with the approval of the Director of the 
Budget, the department may grant an exception to the requirement that a personal care services 
provider's payment rate must be based on, and be at or below, the provider's personal care services 
payment rate in effect for the rate or contract year beginning prior to July 1, 1990, as adjusted by the 
personal care services trend factor. The personal care services provider must cooperate with the social 
services district's exception request by providing such reports or other information that may be 
necessary to justify the exception request. The department will grant a social services district's exception 
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request only when the social ser-vices district demonstrates to the department's and the Director of the 
Budget's satisfaction that: 

(a) the social services district will othenvise be unable to ensure that personal care services recipients 
will receive the personal care services for which they are authorized; 

(b) additional payment for personal care services is necessary to maintain the quality of services 
provided; or 

(c) additional payment for personal care services is necessary due to extraordinay or other 
circumstances, as specified in department guidelines. 

(v) A social services district must submit each proposed personal care services payment rate to the 
department in a format that the department requires. The district must not implement any proposed 
personal care services payment rate until the department and the Director of the Budget approve. the rate. 

(vi) Within two months after the day on which the department and the Dkector of the Budget receive a 
proposed personal care services payment rate that is equal to or less than the provider's personal care 
services payment rate for the rate or contract year beginning prior to July 1, 1990, as adjusted by the 
personal care services trend factor, the department and the Director of the Budget will approve the rate. 
The department will send the social services district written notice of the approval of the rate. 

(vii) JVithin four ~nonths after the day on which the department and the Director of the Budget receive a 
proposed personal care services payment rate that exceeds the provider's personal care services payment 
rate for the rate or contract year beginning prior to July 1, 1990, as adjusted by the personal care services 
trend factor, and for which the social services district has requested an exception to the trend factor 
requirement, the department and the Director of the Budget will approve, disapprove, or otherwise act 
upon the rate. The department will send the social services district written notice of the approval or 
disapproval of the proposed personal care ser-vices rate or the results of the department's and the Director 
of the Budget's other action regarding the proposed rate. If the department and the Director of the 
Budget disapprove a proposed personal care services payment rate, the social services district may 
submit a revised rate for the Department's and the Director of the Budget's approval, disapproval, or 
other action. 

(viii) The department and the Director of the Budget: when determining whether to approve a proposed 
personal care services payment rate, may consider various factors including, but not limited to, the 
following: 

(a) whether the proposed personal care services payment ra:e exceeds the provider's personal care 
services payment rate for the rate or contract year beginning prior to July 1, 1990, as adjusted by the 
personal care services trend factor; and 

(b) if the proposed personal care services payment rate exceeds the provider's personal care services 
payment rate for such rate or contract year, as adjusted by the.persona1 care services trend factor, 
whether the social services district has requested an exceptioato the trend factor requirement and 
demonstrated to the department's and the Director of the Budgt's satisfaction that an exception should 
be granted. 

(6)(i) This paragraph applies to MA payments to the following ~ersonal care services providers: 
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(a) a provider that did not have a personal care services payment rate in effect for a rate or contract year 
beginning prior to July 1, 1990; and 

(b) a provider that had a person21 care services payment rate in effect for a rate or contract year 
beginning prior to July 1, 1990, and sez!;s approval of a personal care services payment rate for a rate or 
contract year beginning prior to July 1 , i 990. 

(ii) The department and the Director. : the Budget, when determining whether to approve a proposed 
personal care services payment rate : ilder this paragraph, may consider various factors including, but 
not limited to, the following: 

(a) the justification the social sr  ices district provides, in a format the department requires, for the 
proposed rate; 

(b) any changes in the appropria c consumer price index for urban or rural consumers; 

(c) any changes in federal or Sta: ~nandated standard payroll deductions; 

(d) the applicable minimum wage i. .s; 

(e) a comparison of the proposed pc .\ .?a1 care services payment rate to other personal care services 
providers' payment rates in the s o c i ~ ~  ; -vices district and to personal care services providers' payment 
rates in social services districts of sir! ' ,  size, geography and demographics; and 

(f) a comparison of the proposed perso* .are services payment rate for the provider to the provider's 
personal care services payment rate, if L , '-or the previous rate or contract year. 

(iii) A social services district must submi-c i '7. proposed personal care services payment rate to the 
department in a format that the departmenr . lires. The district must not implement any proposed 
personal care services payment rate until t1-1: 't -artment and the Director of the Budget approve the rate. 
The department will send the social services c , ict written notice of the approval or disapproval of the 
proposed rate. 

(7) This paragraph sets forth the methodology by 1 '- &!nent will determine MA payment 
rates for personal care services providers that have r . wcial services districts for any rate 
year that begins on or after January 1, 1994. 

(i) Providers' submission of required cost reports 

(a) Providers with cost experience. 

(1) This clause applies to providers with cost ex f -ience. A provider with cost experience is defined as 
any provider of personal care services that can : :art its actual operating costs for the full rate year 
specified in the required cost report. 

(2) Each provider must complete and submit he department such cost report as the department may 
require. Each provider must complete the c o ~  I ~ o r t  by reporting such of the provider's actual operating 
costs of providing personal care services as tl : st report may require for the full rate year specified in 
the cost report. 

(3) The department will furnish each provid~ . ,:2 cost report fosrn. The cost report form will 
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specify the date by which the provider must submit the completed report to the department; however, no 
provider will have fewer than 90 calendar- days to submit the report after its receipt. The department may 
gsant a provider an additional 30 calendar days to submit the cost report when the provider, prior to the 
date the report is due, submits a written request to the department for an extension and establishes to the 
department's satisfaction that the provider carmot submit the report by the date the report is due for 
reasons beyond the provider's control. 

(4) (i) If the department determines that the cost report subrnified by a provider is inaccuate or 
incomplete, the department will notify the provider in writing. The notice will advise the provider of the 
conected or additional infomation that the provider must submit. 

(ii) The provider must submit the corrected or additional information within 30 calendar days from the 
date the provider receives the department's notice. The department may grant the provider an additional 
30 calendar days to submit the conected or additional information when the provider, prior to the date 
that the corsected or additional information is due, submits a written request to the department for an 
extension and establishes to the department's satisfaction that the provider carmot submit the corsected 
or additional infomation by the date the information is due for reasons beyond the provider's control. 

(5) If the provider determines that the cost report that it has submitted to the department is inaccurate or 
incomplete, the provider must submit corrected or additional information. The provider must submit 
such corrected or additional information to the department within 45 calendar days from the date the 
provider submitted the original cost report to the department. 

(6) (i) In the event a provider fails to file the required cost repost on or before the due date, or as the 
same may be extended pursuant to subclause (3) of this clause, the State Commissioner of Health shall 
reduce the cu~sent rate paid by state governmental agencies by two percent for a period beginning on the 
first day of the calendar- month following the original due date of the required repol-i and continuing until 
the last day of the calendar month in which the required report is filed. 

(ii) Failure to timely file the corrected or additional data as required pursuant to subclause (4) of this 
clause will result in application of item (i) of this subclause. Lack of certification by the operator or by 
the accountant, as required pursuant to subclauses (8) and (9) of this clause, shall render a cost report 
incomplete. 

(7)  The provider must complete the cost report in accordance with generally accepted accounting 
principles as applied to the provider, unless the department specifies otherwise on the cost report form. 

(8) The cost report must be certified by the owner or administrator of a proprietary personal care 
services provider, the chief executive officer or administrator of a voluntary personal care ser-vices 
provider, or the public official responsible for the operation of a publicly operated personal care services 
provider. The cost report form will include a certification form, which will specifj w l ~ o  must cer-tifji the 
repost. 

(9) The provider must submit an opinion of an independent certified public accountant that the 
provider's cost report, or such portions of the cost report as the department may specify, has been 
examined and determined to comply with generally accepted accounting principles and with the 
allowable costs and recoveries of expenses requirements specified in subclauses (ii) (a) (3) and (4), 
respectively, of this paragraph. The provider must submit such independent certified public accountant's 
opinion on a form as the department may require. 

(b) New providers. 
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( I )  This clause applies to new providers of personal care services. A new provider of personal care 
services is defined as any provider of personal care services that cannot report its actual operating costs 
for the full rate year specified in the required cost report. 

(2) Each new provider must complete and submit to the department such cost report as the department 
may require. Each new provider must con~plete the cost report by reporting such of the provider's 
estimated operating costs of providing personal care services as the cost report may require for the fill1 
rate year specified in the cost report. 

(3) The department will furnish each new provider with the cost report form. The cost report form will 
specify the date by which the provider must submit the completed report to the department; however, no 
provider will have fewer than 90 calendar days to submit the report after its receipt. The department may 
grant a provider an additional 30 calendar days to submit the cost report when the provider, prior to the 
date the report is due, submits a written request to the department for an extension and establishes to the 
department's satisfaction that the provider cannot submit the report by the date the report is due for 
reasons beyond the provider's control. 

(4) (i) If the department detemiines that the cost report that a new provider has submitted is inaccurate or 
incomplete, the department will notify the provider in writing. The notice will advise the provider of the 
corrected or additional information that the provider must submit. 

(ii) The new provider must submit the corrected or additional information within 30 calendar days from 
the date the provider receives the department's notice. The department may grant the provider an 
additional 30 calendar days to submit the corrected or additional information when the provider, prior to 
the date that the corrected or additional information is due, submits a written request to the department 
for an extension and establishes to the department's satisfaction that the provider cannot submit the 
corrected or additional information by the date the information is due for reasons beyond the provider's 
control. 

(5) If the new provider determines that the cost report that it has submitted to the department is 
inaccurate or incomplete, the provider must submit corrected or additional information. The provider 
must submit such corrected or additional information to the department within 45 calendar days from the 
date the provider submitted the original cost report to the department. 

(6) If a new provider fails to submit the cost report or any corrected or additional information regarding 
the cost report by the original or extended date on which such report or such corrected or additional 
information is due, the provider's existing approved payment rate, if any, will remain in effect until such 
time as the provider submits such cost report or such corrected or additional info~mation and otherwise 
complies with the requirements of this clause, and the department is able to determine a rate for the 
provider. The rate will be effective for the h l l  rate year regardless of the date on which the provider 
submitted such cost report or such corrected or additional information and otherwise complied with the 
requirements of this clause. 

(7) The new provider must complete the cost report in accordance with generally accepted accounting 
principles as applied to the provider, unless the department specifies otherwise on the cost report form. 

(8) The cost report must be certified by the owner or administrator of a proprietary personal care 
services provider, the chief executive officer or adn~inistrator of a voluntary personal care services 
provider, or the public official responsible for the operation of a publicly operated personal care services 
provider. The cost report form will include a certification forrn, which will specify who must certify the 
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report. 

(9) When a new provider has contracted with a social services district for the provision of personal care 
services for one year and c m  report its actual operating costs for such year, the pro~ider  must report its 
actual operating costs for such year to the department by completing a new cost report and submitting 
such report to the department in accordance with the requirements for providers with cost experience as 
set forth in clause (a) of this subparagraph. 

(ii) Determination of payment rate. 

(a) Providers with cost experience. 

(1) Medical assistance payments to personal care services providers for any rate year beginning on or 
after Januasy 1, 1994, are made at the lower of the following rates: 

(i) the rate the provider charges the general public for personal care services; or 

(ii) the rate determined by the department in accordance with subclauses (2) tlxough (7) of this clause. 

(2) The department will determine a provider's payment rate based on the cost report the provider 
submits. Each provider  nus st repol? its personnel and non-personnel operating costs as specified in the 
cost report. The department will consider only the provider's operating costs that are allowable costs, as 
defined in subclause (3) of this clause and as adjusted by the provider in accordance with subclause (4) 
of this clause. The department will adjust the provider's allowable costs by trend factors, as determined 
in accordance with subclause ( 5 )  of this clause. The department will detennine whether the provider's 
allowable costs exceed the ceilings that the department has established for such costs in accordance with 
subclause (6) of this clause and, if so, consider only such of the provider's allowable costs that do not 
exceed such ceilings. The department will calculate an amount for profit, for proprietary providers, or 
surplus, for voluntary providers, as determined in accordance with subclause (7) of this clause. The 
resulting rate will be payment-in-fill1 for all personal care services provided to MA recipients during the 
applicable rate year, subject to any revisions the department may make in accordance with the rate 
revision or audit processes authorized by subparagraphs (iii) or (iv) of this paragraph. 

(3) Allowable costs. 

(i) Allowable costs are defined as a provider's documented costs that are necessasy for the provider's 
operation, are directly or indirectly related to recipients' care, and are not expressly declared to be 
nonallotvable by federal or State law or regulations. 

(ii) Allowable costs will be detemined in accordance with reimbursement principles developed for 
determining payments under title XVIII of the federal Social Security Act (Medicare). These 
reimbursement principles are set faith in the Medicare Provider Reimbursement Manual, Part 1, entitled 
"HCFA Pub. 15-1 Thru T. 365," which is published by the Health Care Financing Administration of the 
United States Department of 
Health and Human Services. The department has incorporated by reference Chapters 1 - 14,21- 23 and 
26 of such manual, as revised effective January 1, 1992. A copy of such manual is available for public 
use and inspection at the Department of Social Services, 40 North Pearl St., Albany, NY 12243. 

(iii) Allowable costs include the following: 

(A) a moneta~y value assigned to services provided by religious orders and for services rendered by an 
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owner or operator of a provider; 

(B) only that portion of the dues the provider pays to any professional association that has been 
demonstrated, to the department's satisfaction, to be allocable to expenditures other than for public 
relations, advertising or political contributions; 

(C) costs allocated to the provider from a related organization when the costs are reasonably related to 
the efficient provision of personal care services and the bases of allocarion of such costs are consistent 
with regulations applicable to the cost reporting of the related organization. An organization is related to 
the provider when the provider, to a significant extent, is associated or affiliated with, or has control of, 
or is controlled by, the organization furnishing the services, facilities or supplies. To a significant extent 
means that: 

(i) the provider or an offic.-I-, director or partner of such provider has an ownership interest, as defined in 
section 505.2(i) of this Pal :, in such organization equal to five percent or more; has an indirect 
ownership interest, as defined in section 505.2(g) of this Part, in such organization equal to five percent 
or more; has a combination o'an ownership interest and an indirect ownership interest in such 
organization equal to five percent or more; has an interest of five percent or more in any mortgage, deed 
of trust, note or other obligatior. secured by such organization if that interest equals at least five percent 
of the value of the organization's property or assets; or is an officer, director or partner of such 
organization or otherwise has th2 power, directly or indirectly, significantly to influence or direct the 
actions or policies of such organi;.ation; or 

(ii) the organization furnishing the x~,rvices, facilities or supplies to the provider, or an officer, director 
or partner of such organization has 211 ownership interest, as defined in section 505.2(i) of thls Part, in 
the provider equal to five percent or more; has an indirect ownership interest, as defined in section 505.2 
(g) of this Part, in the provider equal to five percent or more; has a combination of an ownership interest 
and an indirecr ownership interest in t1xx provider equal to five percent or more; has an interest of five 
percent or more in any mortgage, deed GE trust, note or other obligation secured by the provider if that 
interest equals at least five percent of the value of the provider's property or assets; or is an officer, 
director or partner of the provider or otherwise has the power, directly or indirectly, significantly to 
influence or direct the actions or policies of the provider; 

(D) reasonable compensation for owners or operators, their employees and their relatives for services 
actually performed and required to be performed. A relative is defined in accordance with Section 902.5 
of the Medicare Provider Reimbursement Manual as follows: the spouse; natural parent, child and 
sibling; adopted child and adoptive parent; stepparent, stepchild, stepbrother, and stepsister; father-in- 
law, mother-inlaw, son-in-law, daughter-in-law, brother-in-law and sister-in-law; and grandparent and 
grandchild of an owner or operator. The amount of allowable costs for reasonable compensation is equal 
to the amount of compensation normally required to be paid for the same services provided by a 
nonrelated employee, as determined by the department. Allowable costs do not include compensation 
for any services which owners or operators and their employees and relatives are not authorized to 
perform under State law or regulation; 

(E) costs of advertising, public relations or promotion when such costs are specifically related to the 
provision of personal care services and are not for the purpose of attracting patients; and 

(F) such other costs as are determined to be allowable in accordance with reimbursement principles 
specified in the Medicare Provider Reimbursement Manual. 

(iv) Allowable costs do not include the following: 
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(A) amounts in excess of reasonable or maximum costs authorized under title XVIII of the federal Social 
Security Act or in excess of customary charges to the general public. This provision does not apply to 
ser-vices furnished by public providers free of charge or at a nominal fee; 

(B) expenses or portions of expenses reported by pro.viders that the department determines are not 
reasonably related to the efficient provision of personal care services because of either the nature or the 
amount of the particular item; 

(C) costs that are not properly related to patient care and that principally afford diversion, entertairment 
or amusement to owners, operators, their employees or relatives; 

(D) any interest paid by the provider that is related to rate determinations or penalties imposed by 
gover~mental agencies or courts except tax penalties that are imposed through no fault of the provider 
and the costs of insurance policies that the provider obtains solely to insure against the imposition of 
such penalties; 

(E) costs of contributions or other payments to political parties, political candidates or political 
organizations; 

(F) any element of cost as determined by the department to have been created by the sale of a provider; 

(G) the amount of the personal care services provider assessment required by section 367-i of tlne Social 
Services Law or section 3614-b of the Public Health Law; or 

(H) such other costs as are determined to be unallowable in accordance with reimnbursenient principles 
specified in the Medicare Provider Reirnbursernent Manual. 

(4) Recoveries of expenses. The provider must reduce its reported operating costs by the costs of 
services or activities that are not properly chargeable to patient care. When the department determines 
that it is not practical to establish the costs of such services or activities, the provider will reduce its 
reported operating costs by the income that the provider receives from such services or activities. 
Examples of such income include, but are not limited to, the following: 

(i) any amount the provider receives as a discount on purchases; 

(ii) any amount the provider receives fiom tuition payments or fiom other payments made to the 
provider for educational services or other services not directly related to personal care services; 

(iii) any amount the provider receives from a lease of office or other space to co~lcessionaires that 
provide services not related to personal care services; and 

(iv) any amount the provider charges for the use of telephone, telefax or telegraph services. 

(5) Trend factors. 

(i) The department will establish annual trend factors to be applied to providers' reported allowable costs 
for the provision of personal care services other than nursing supervision or nusing assessment. The 
department will also establish annual trend factors to be applied to providers' reported allowable costs 
for the provision of nursing supervision and nursing assessment when providers have contracts with 
social services districts for the provision of nursing supervision and nursing assessment. 



Viewing Section 505.14 - Personal care services. Page 36 of 43 

(ii) The department has designated an external price indicator for the aidelnurse direct care component, 
the administrative component and the training component of the costs of personal care services and the 
costs of nursing supervision and nursing assessment. 

(A) The external price indicators that the department has designated for the costs of personal care 
services are as follows: for the aide direct care component, the external price indicator is the 
Employment Cost Index for Compensation for December of each year, as published by the United States 
Department of Labor, Bureau of Labor Statistics; for the administrative component, the external price 
indicator is the Consumer Price Index for All Urban Consumers, as published for December of each year 
by the United States Department of Labor, Bureau of Labor Statistics; and for the training component, 
the external price indicator is the trend factor established by the Department of Health for certified home 
health agencies in upstate urban areas. 

(B) The external price indicators that the department has designated for the costs of nursing supervision 
and nursing assessment are as follows: for the nurse direct care and the training components, the 
external price indicator is the trend factor established by the Department of Health for certified home 
health agencies in upstate urban areas; and for the administrative component, the trend factor is the 
Consumer Price Index for All Urban Consumers, as published for December of each year by the United 
States Departmen1 of Labor, Bureau of Labor Statistics. 

(iii) The department will determine the average percentage of all providers' total reported costs for 
personal care services and for nursing supervision and nursing assessment that each component 
represents as of June 30th of the year prior to the year for which the department is establishing a rate; 
and the department will weigh each component's average percentage of total personal care services costs 
and nursing supervision and nursing assessment costs by the external price indicator for that component. 

(iv) The department will multiply each provider's reported allowable costs for personal care services 
and, if applicable, for nursing supervision and nursing assessment, for the year specified in the required 
cost report by two annual projected trend factors: a projected trend factor that the department has 
estimated for the year that immediately follows the year for which the provider has reported its costs and 
a projected trend factor that the department has estimated for the year for which the department is 
determining a rate. 

(v) The department will revise trend factors as specified in this itern. Such revisions, if they occur, will 
occur after the department has determined providers' rates for a particular rate year and is determining 
providers' rates for the subsequent rate year. When the department determines, based upon the external 
price indicators, that the actual trend factor for the previous rate year deviated by one-half of one percent 
or more from the department's projected trend factor for such rate year, the department will revise the 
projected trend factor for the year immediately following such rate year by the amount of the deviation. 

(6) Ceilings on payment for allowable costs. 

(i) The department will establish ceilings on payment for providers' allowable costs. The department will 
determine the ceilings as set forth in this item: 

(A) The department will assign providers to one of the following five regional groups: 

(i) the Metropolitan Downstate Group, which includes providers located in Nassau, Rockland, Suffolk 
or Westchester County; 
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(ii) the Metropolitan Upstate Group: which includes providers located in Albany, Broome, Dutchess, 
Erie, Monroe, Niagara, Oneida, Onondaga or Orange County; 

(iii) the Suburban Group, wh~ch  includes providers located in Cayuga, Fulton, Genesee, Madison, 
Montgomery, Ontario, Oswego, Rensselaer, Saratoga, Schenectady or Wayne County; 

(iv) the New Yorli City Group, which includes pro-\iiders located in the five boroughs of New Yorlc City; 
and 

(v) the Rural County Group, which includes providers located in any of the remaining 33 social services 
districts not included in the Metropolitan Downstate, Metropolitan Upstate, Suburban or New York City 
group. 

(B) The department will use providers' reported allowable costs for the 1990 calendar year as the base 
from wllich it will determine the ceilings for the rate year that begins on or after January 1, 1994. The 
department will use providers' reported allowable costs for the 1992 calendar year as the base from 
whch  it will detemine the ceilings for each rate year that begins on or after January 1: 1995. 

(C) For each regional gro~lp of providers, the department will calculate the centered means of the 
appropriate base year costs, other than costs attributable to the administrative component, that the 
providers in the regional group have reported on the cost reports required by the department. 

(D) The department will apply an annual trend factor, as determined in accordance with subclause (5) of 
this clause, to the centered means of the appropriate base year costs. The department will apply such an 
amual trend factor for each of the following years: the year that immediately follo\vs the appropriate 
base year and each subsequent year up to and including but not exceeding the year for which the 
department will be determining providers' rates. 

(E) The department will determine regional ceilings for allowable costs within the combined aidelnurse 
direct care and the training components of the costs of personal care services and nursing supervision 
and nursing assessment. The ceiling will be expressed as a percentage of the applicable centered mean, 
as adjusted by annual trend factors, for each such allowable cost. 

(F) The department will establish the following ceilings: 

(i) Within the combined aidelnurse direct care and the training components, the ceiling for allowable 
costs will be 11 5 percent of the applicable trended regional centered mean; however, any costs providers 
may incur under their contracts with social services districts to determine whether prospective personal 
care aides or nurses have federal or state criminal records or to fingerprint personal care aides will not be 
subject to such ceiling; 

(ii) (Effective January 1, 1994, to December 3 1, 1994) Payment for a provider's administrative and 
general expenses, excluding capital costs, will not exceed 28 percent of the provider's total allowable 
costs, as reported by the provider in its cost report. The department will reduce payment for a provider's 
administrative and general expenses in accordance with the following schedule: when a provider's 
reported administrative and general expenses, expressed as a percentage of the provider's total allowable 
costs, are greater than 26 percent, but do not exceed 3 1 percent, of the provider's total allowable costs, 
the department will reduce payment for the provider's administrative and general expenses by four 
percent; when a provider's reported administrative and general expenses, expressed as a percentage of 
the provider's total allowable costs, are greater than 22 percent, but do not exceed 26 percent, of the 
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provider's total allowable costs, the department will reduce payment for the provider's administrative 
and general expenses by t h e e  percentage points; and when a provider's reponed administrative and 
general expenses, expressed as a percentage of the provider's total allowable costs; are greater than 20 
percent, but do not exceed 22 percent, of the provider's total allowable costs, the department will reduce 
payment for the provider's administrative and general expenses by two percentage points; however, no 
provider's administrative and general expenses will be reduced to less than 20 percent of the provider's 
total allowable costs. 

(iii) (Effective January 1, 1995) Payment for a provider's administrative and general expenses, excluding 
capital costs, will not exceed 28 percent of the provider's total allowable costs, as reported by the 
provider in its cost report. 

(ii) The department will apply the ceilings as follows: when a provider's reported allowable costs are 
equal to or less than the ceiling that the department has established, the provider will receive full 
payment for its reported allowable costs. When a provider's reported allowable costs exceed the ceiling 
that the department has established, the provider will receive payment for such reported allowable costs 
in an amount not to exceed the ceiling. 

(7) Adjustments for profit or surplus. 

(i) The department will include an adjustment for profit, for proprietary providers, or surplus, for 
volunta~y providers. The department will determine the amount of the adjustment by calculating the 
ratio of the provider's allowable costs for aide wages and benefits to the provider's total allowable 
personal care services costs; multiplying such ratio by the 26 week United States Treasury Bill rate 
("treasury bill rate"), as published by the United States Department of the Treasury in the last 
week of September of the year preceding the year for which the department is determining the rate; and 
multiplying the provider's rate, as determined in accordance with subclauses (2) - (6) of this clause, by 
the product of such multiplication. The result is an amount which the department will add to the 
provider's rate, subject to items (ii) and (iii) of this subclause. 

(ii) When the treasury bill rate used for purposes of this subclause has increased or decreased from the 
previous applicable treasury bill rate by more than two percent, the department will consider only a two 
percent increase or decrease in the treasury bill rate when determining providers' adjustments for profit 
or surplus for a particular year. 

(iii) The amount that the department will add to the provider's rate as an adjustment for profit or surplus 
will in no event exceed an amount equal to five percent of the provider's rate absent such adjustment for 
profit or surplus. 

(b) New providers. 

(1) Medical assistance payments to new personal care services providers for any rate year beginning on 
or after January 1, 1994, will be made at the lower of the following rates: 

(i) the rate the provider charges the general public for personal care services; or 

(ii) the rate determined by the department in accordance with subclause (2) of this clause. 

(2) (i) The department will determine a new provider's payment rate based on the cost report the 
provider submits. Each provider must report its estimated personnel and non-personnel operating costs 
as specified in the cost report. 
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(ii) The department will consider only the provider's estimated operating costs that are allowable costs, 
as determined in accordance with subclause (a)(3) of this subparagraph and as adjusted by the provider 
in accordance with subclause (4) of such clause. 

(iii) The depaiTnlent will determine whether the provider's estimated allowable costs exceed the ceilings 
that the depastment will establish for such costs in accordance with subclause (a)(6) of this 
subparagraph, except that the limitation on providers' administrative and general expenses that is set 
forth in subitems (a)(6)(i)(F)(lI) and (111) of this subparagraph will not apply to new providers in the first 
year of operation, and if the provider's estimated allowable costs othe~wise exceed such ceilings, the 
department will consider only such of the provider's estimated allowable costs that do not exceed such 
ceilings. 

(iv) The department will calculate an amount for profit, for proprietary providers, or surplus, for 
voluntasy providers, as determined in accordance wit11 subclause (a)(7) of this subparagraph. 

(v) The resulting rate will be payment-in-full for all personal care services provided to MA recipients 
during the applicable rate year, subject to any revisions the department may make in accordance with the 
rate revision or audit processes authorized by subparagraphs (iii) or (iv) of this paragraph. 

(iii) Revisions to rates. 

(a) The department will no t ie  each provider of its approved rates of payment at least thirty days prior to 
the beginning of an established rate period for which the rate is to become effective. In the case of 
payments to be made by state governmental agencies notification shall be made only after approval of 
rate schedules by the state director of the budget. The advance notification of rates shall not apply to 
prospective or retsoactive adjustn~ents to rates that are based on rate appeals filed by the provider, audits, 
corrections of errors or omission of data or eisors in the computation of such rates or the submission of 
cost report data from providers without an estimated cost basis. 

(b) (1) Within 90 calendar days after the provider receives the written notification of its rate, the 
provider must noti@ the department of any errors in the rate resulting either from the provider's 
submission of erroneous information in its cost report or the department's erroneous computation of the 
rate and of the provider' s request for a revised rate. 

(2) The provider must submit its notice and request for a resised rate on forms as may be required by the 
department. The request for a revised rate must s p e c i ~  the basis for the revision, as specified in clause 
(c) of this subparagraph, and contain documentation supporting the request. The department may request 
such additional documentation as determined necessaly. 

(c) The department will consider only those requests for rate revisions that are based on one or more of 
the following: 

(1) the provider's claim that the rate contains mathen~atical, statistical, fiscal or clerical errors; 

(2) the provider's claim that it has incur-red new or unanticipated costs for programs or services 
mandated or approved by the department and that the cost report that the provider submitted to the 
department does not reflect the provider's actual costs for reasons beyond the provider's control; or 

(3) the provider's desire to obtain a rate that is lower than the rate promulgated by the department. 
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(d) When the department determines that a provider's request for a revised rate does not meet one or 
more requirements of clause (c) of this subparagraph, the department will notify the provider in writing 
within 30 calendar days of such determination. 

(e) When the department determines that a provider's request for a revised rate meets one or more 
requirements of clause (c) of this subparagraph, the department will determine whether the provider's 
rate should be revised. The department will notify the provider in writing of the results of its 
determination and, if the department determines that the provider's rate should be revised, of the revised 
rate. Within six months after the date the department receives the provider's request for a revised rate, 
the department will submit its determination regarding the revised rate to the Division of the Budget for 
its review and approval. 

(f) Within 30 calendar days after the provider receives the written notification of its revised rate, the 
provider must notify the department in writing of any errors in the revised rate. 

(iv) Audits, hearings and recoveries of overpayments. Parts 5 17, 5 18, and 5 19 of this Title, which 
concein provider audits, recoveries of overpayments and provider hearings respectively, apply to audits 
of, recoveries of overpayments from, and hearings granted to providers subject to the requirements of 
this paragraph. 

(v) Exemptions 

(a) A social services district may request an exemption from the application of the methodology, as set 
forth in subparagraphs (i) through (iii) of this paragraph, to providers with which the district has 
contracts for the provision of personal care services. A social services district that seeks an exemption 
must submit a written exemption request to the department. The exemption request must describe the 
alternative rate methodology that the district has developed and will use to determine payments to 
personal care services providers and such other information as the department may require. 

(b) The department may grant a social services district's exemption request when it determines that the 
alternative rate methodology that the district will use is based on providers' costs of providing personal 
care services; includes an adjustment for inflationary increases in the providers' costs of doing business; 
and contains provisions comparable, as determined by the department, to the rate methodology and other 
provisions set forth in this paragraph. 

(i) Reimbursement. State reimbursement shall be available pursuant to section 368-a of the Social 
Services Law for expenditures for services provided in accordance with the provisions of this section. 

Cj) Annual plan. The local social services department shall submit annually to the New Yorlc State 
Department of Social Services a plan for provision of personal care services on forms required by the 
department. 

(k) Shared aide plans. (1) Except as provided in paragraph (2) of this subdivision, each social services 
district must implement a shared aide plan approved by the department. 

(i) Prior to implementing a shared aide plan, a social services district must develop a proposed shared 
aide plan and submit the proposed plan to the department for its review and approval or disapproval. The 
social services district must submit its proposed shared aide plan to the department on forms the 
department requires and within 60 business days after the department issues an administrative directive 
to all social services districts regarding the districts' development 
and implementation of shared aide plans. 
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(ii) In its proposed shared aide plan, the social services district must document the follox~ing infornlatio~l 
to the department's satisfaction: 

(a) the number of shared aide sites the social services district plans to establish and the projected 
implementation date at each site; 

(b) the number of nurse supervisors, case managers, provider agency coordinators, and other personnel 
who will serve personal care services recipients under the district's shared aide plan; 

(c) the methods the social sers~ices district will use to infomi personal care services recipients and 
providers regarding t11e district's shared aide plan; 

(d) the methods the social services district will use to se1ec.t the personal care services providers that will 
participate in the district's shared aide plan; 

(e) the differences, if any, between the provision of nursing assessments, nursing supez-vision, and case 
management to personal care ser~~ices recipients under the district's shared aide plan and the district's 
existing method of delivering personal care services; and 

(f) the methods the social services district will use to monitor and evaluate the district's shared aide plan, 
including how the district will evaluate personal care services recipients' satisfaction with the district's 
shared aide plan. 

(iii) The department will approve proposed shared aide plans that comply with the requirements set forth 
in this paragraph. The department will notifjr the social services district in w-iting of its approval or 
disapproval of the district's proposed plan within 45 business days after receipt of the plan. If the 
department disapproves the social services district's proposed plan, the district must submit a revised 
plan within 30 business days after receipt of the department's disapproval notice. The depastment will 
notify the social services district in writing of its approval or disapproval of the district's revised plan 
within 45 business days after receipt of the revised plan. 

(iv) Each social services district with an approved shared aide plan must submit to the department such 
reports or information relating to the plan's implementation as the department may require. Personal care 
services providers must furnish such reports or information relating to the social services district's 
implementation of its shared aide plan as the district or the department may require. 

(v) Except as otherwise provided in this subdivision, personal care services provided under a shared aide 
plan must conform to the standards specified in this section. 

(vi) A social services district may delegate to another agency or entity the responsibility for developing 
and inlplenlenting a shared aide plan provided that the department has approved the delegation, and the 
social services district and such other agency or entity have a written agreement or contract specifjring 
each entity's responsibilities. 

(2) A social services district is not required to develop and implement a shared aide plan if the district 
has requested an exemption fiom the shared aide plan requirement and the department has approved the 
district's exemption request. 

(i) A social services district that seeks an exemption from the shared aide plan requirement must submit 
an exemption request to the department for its review and approval or disapproval. The social services 
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district must submit its exemption request to the department on forms the department requires and 
within 60 business days after the department issues an administrative directive to all social services 
districts regarding the districts' development and implementation of shared aide plans. 

(ii) In its exemption request, the social services district must satisfactorily document that the district's 
existing method of delivering personal care services adequately meets, and c m  continue to meet, 
recipients' personal care services needs and that a sufficient supply of personal care services providers is 
available, and is reasonably expected to continue to be available, to provide personal care services to 
recipients in the district. A social services district's exemption request must also satisfactorily document 
that at least one of the following exemption criteria exists in the district: 

(a) the number of personal care services recipients is either too few to support a shared aide plan or so 
geographically dispersed that the district cannot identify a group of recipients for which a shared aide 
plan would be appropriate; 

(b) the annual costs of delivering persona! care services under a shared aide plan would be equal to, or 
greater than, the annual costs of delivering personal care services under the district's existing method; or 

(c) the district has another cost-effective method to improve the efficiency of the delivery of personal 
care services. 

(iii) The department will approve exemption requests that comply with the requirements set forth in this 
paragraph. The department will notify the social services district in writing of its approval or disapproval 
of the district's exemption request within 45 business days after receipt of the exemption request. 

(a) If the department disapproves the district's exemption request, the district must submit either a 
revised exemption request or a proposed shared aide plan within 30 business days after receipt of the 
disapproval notice. The department will notify the social services district in writing of its approval or 
disapproval of the district's revised exemption request or proposed shared aide plan within 45 business 
days after receipt of the revised exemption request or proposed shared aide plan. 

(1) If the social services district submits a revised exemption request and the department disapproves the 
revised exemption request, the district must submit a proposed shared aide plan within 30 business days 
after receipt of the disapproval notice. The social services district's proposed shared aide plan, and the 
department's review and approval or disapproval of the proposed shared aide plan, must otherwise meet 
the requirements of paragraph (1) of this subdivision. 

(2) If the social services district submits a proposed shared aide plan and the department disapproves the 
proposed shared aide plan, the district must submit a revised shared aide plan within 30 business days 
after receipt of the disapproval notice. The social services district's revised shared aide plan, and the 
department's review and approval or disapproval of the revised shared aide plan must otherwise meet the 
requirements of paragraph (1) of this subdivision. 

(iv) An approved exemption request is effective only for the year covered by the social services district's 
current approved annual plan for the provision of personal care services, as required by subdivision Cj) 
of this section. A social services district that has been exempted from the shared aide plan requirement 
must submit a new exemption request or a proposed shared aide plan when the district submits a new 
annual plan for the provision of personal care services or before the day that the district's approved 
exemption request expires. 
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(f) APPENDIX 1 --Catanzano Implementation Plan. 

CATANZANO IMPLEMENTATION PLAN 

Revised effective March 20, 1996 

by order of the United States District Court 

Western District of New York 

T h s  is to advise you that the' Department has been ordered to issue the following directive by Order of 
the United States District Court, Western District of New York, in an action entitled "Catanzano et al. v. 
Dowling et al." 89 CV 1 127L. 

The Order is limited to adverse actions taken contrary to a treating physician's orders with respect to 
home health services. 

I. HOME HEALTH SERVICES APPLICANTS: Section1 .O. A home health services applicant means: 

(a) each AM recipient who is not currently receiving home health services and who resides in h s  or her 
own home or in any other community setting in which home health services may be provided; and 

(b) each hospitalized I\/IA recipient who did not receive home health services immediately prior to 
hospitalization. 

7 A. APPLICANT DENIALS BASED ON HEALTH AND SAFETY: Section100. Instructions to 
CHHAs : 

(a) The following instructions apply when a certified home health agency (CHHA) determines that it 
will not admit a Medical Assistance 

(MA) recipient because the CHHA believes that the home health services ordered by the recipient's 
physician cannot maintain the recipient's health and safety in the home for one or more of the reasons 
specified in the New Yorlc State Department of Health (DOH) regulations at Title 10 NY.CRR 
Section763.5(b) (1) (i) through (iv), Section763.5(b) (2) (i) or Section763.5(b) (2) 

(iv). These instructions do not apply when a CHHA determines not to admit an h4A recipient for one or 
more of the reasons specified in DOH regulations at 10 NYCRR Section763.5(b) (2) (ii) (a) through (c) 
or 6763.5(b) 

(b) When a CHHA determines that the home health services that an MA recipient's physician has 
ordered would not maintain the recipient's health and safety, the CHHA must consult with the physician. 
The purpose of this consultation is for the physician and the CHHA to develop, if possible, a plan of 
care that would maintain the recipient's health and safety. 

6101. If, after consulting with the MA recipient's physician, the CHHA determines not to admit the 
recipient because the CHHA and the physician are unable to develop a plan of care that the CHHA 
believes would maintain the recipient's health and safety, the CHKA must follow the procedures set 
forth below: 

(a) Hospitalized iMA recipients: The CHHA must refer a hospitalized MA recipient's case to the hospital 
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discharge planner who, in accordance with existing procedures, will attempt to locate another CHHA 
that will agree to admit the recipient and provide home health services in accordance with the 
physician's order. If the discharge planner is unable to locate another CHHA, the discharge planner or 
the original CHHA must refer the recipient's case to the social services district. The referral must include - .  -- 

a copy of the CHHA's assessment of the recipient, all other documentation that the CHHA has either 
prepared regarding the recipient or has received from the recipient's physician, and the name and 
telephone number or fax number of the recipient's physician. The CHHA or the discharge planner must 
inform the recipient and the recipient's physician that the recipient's case has been referred to the social 
services district. 

(b) Non-hospitalized MA recipients: The CHHA must refer a non-hospitalized MA recipient's case to 
the social services district. The CHHA's referral must include a copy of the documentation set forth in 
(a), above. The CHHA must inform the recipient and the recipient's physician that it has referred the 
recipient's case to the social services district. 

$102. Instructions to social services districts: 

(a) When a CHHA or a hospital discharge planner refers an MA recipient to the social services district in 
accordance with the procedures outlined in d l  01 (a) or (b) above, the social services district must 
forward the recipient's case and all relevant documentation to the local professional director or designee. 

(b) The local professional director or designee will review the documentation and determine, on behalf 
of the social services district, whether home health services should be denied contrary to the physician's 
order or should be provided according to the physician' s order. 

(c) The local professional director or designee will notify the social services district and the CHHA of 
his or her final determination within 10 business days after receiving the MA recipient's case and all 
supporting documentation from the social services district. 

$103. Depending on the local professional director's or designee's determination, the social services 
district must take the following action: 

(a) Determinations denying home health services contrary to physician' s order: 

When the local professional director or designee determines that home health services should be denied 
contrary to the physician's order, the social services district must send the MA recipient an adequate 
notice, as defined in Department regulation 18 NYCRR d 358-2.2. The social services district must use 
the new notice attached to this directive as Appendix A and entitled "NOTICE OF INTENT TO DENY 
HOME HEALTH SERVICES 

(HEALTH AND SAFETY)." Until further notice, the social services district must photocopy t h s  notice 
and issue it on legal-size rather than letter-size paper. The social services district must also issue the 
notice as a two-sided rather than a two-paged notice. 

(b) Decisions that home health services should be provided according to physician's order: 

When the local professional director or designee determines that home health services should be 
provided according to the physician's order, the social services district must attempt to refer the -MA 
recipient's case to a CHHA that will agree to admit the recipient and provide home health services 
according to the physician's order. If the social services district is unable to find a CHHA that will do so, 
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the social services district nlust direct a CHHA to admit the recipient and to provide the recipient with 
home health services according to the physician's order. 

7 B. APPLICAIYT DENIALS BASED ON FISCAL ASSESSMENTS: 6104. By letter dated February 18, 
1994, the Department advised CHHAs and social services districts that, until further notice, CI-IHAs 
must not conduct, and social services districts must not review, fiscal assessments of home health 
services applicants. The Department is now changing those instructions, as set forth below. 

6 105. Instructions to CHHAs: Beginning immediately, each CHHA must resume the conduct of fiscal 
assessn~ents of each MA recipient who is applying for home health sersices and whom the CHHA 
reasonably expects will require home health services for more than 60 continuous days. 

Sectionl 06. Instructions to social services districts: Beginning immediately, each social services district 
must resume the review of fiscal assessments that CHHAs conduct of M A  recipients who are applying 
to the CHHAs for home health services. 

Sectionl 07. Agreement with CHHA's determination that home health services should be denied based 
on the fiscal assessment: 

(a) The social services district must send the recipient an adequate notice when the district agrees with 
the CHHA's detennination that the home health services ordered by the recipient's physician should be 
denied based on the fiscal assessment or should be denied because the recipient is appropriate for an 
"efficiency ." (A list of the "efficiencies" is set forth at page 8 of 92 ADM-50.) 

(b) The social services district must use the new notice attached to t h s  directive as Appendix B and 
entitled "NOTICE OF INTENT TO DENY HOME HEALTH SERVICES (FISCAL ASSESSMENT 
AND EFFICIENCIES)." Until further notice, the social services district must photocopy this notice and 
issue it on legal-size paper rather than on letter-size paper. The social services district must also issue the 
notice as a two-sided notice, rather than a two-paged notice, and attach the one-page list of exception 
criteria to the notice. 

SectionlO8. Disagreement with CHHA's detennination that home health services should be denied or 
provided based on the fiscal assessment or based on the use of an "efficiency": 

(a)The social services district must refer the recipient's case to the local professional director or designee 
when the district disagrees with the CHHA's determination that the home health services ordered by the 
recipient's physician should be denied or provided based on the fiscal assessment or based on the use of 
one or more "efficiencies." 

(b) The local professional director or designee must review the documentation submitted by the social 
services district and determine whether the recipient should be denied or provided home health services. 

(c) The local professional director or designee must notify the social services district and the CHHA of 
his or her detennination within 10 business days after receiving the recipient's case and all supporting 
documentation from the social services district. 

I .  

(d) When the local professional director or designee determines that the MA recipient should be denied 
home health services, the social services district nlust send the recipient an adequate notice. The social 
services district must use the new notice attached to this directive as Appendix B and entitled "NOTICE 
OF INTENT TO DENY HOME HEALTH SERVICES 
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(FISCAL ASSESSMENT AND EFFICIENCIES)." This is the same notice described in Section 107 (b) 
above. Until further notice, the social services district must photocopy this notice and issue it on legal- 
size paper rather than on letter-size paper. The social services district must also issue the notice as a two- .- 

sided notice, rather than a two-paged notice, and attach the one-page list of exception criteria to the 
notice. 

(e) When the local professional director or designee determines that the MA recipient should be 
provided home health services, the social services district must attempt to refer the MA recipient's case 
to a CHHA that will agree to admit the recipient and provide home health services according to the 
physician's order. If the social services district is unable to find a CHHA that will do so, the social 
services district must direct a CHHA to admit the recipient and to provide the recipient with home health 
services according to the physician's order. 

11. HOME HEALTH SERVICES RECIPIENTS: Section2.0 A home health services recipient means: 

(a) each MA recipient who is currently receiving home health services in his or her own home or in any 
other cornunity setting in which home health services may be provided; and 

(b) each hospitalized MA recipient who r~- 'cci~-cd h n e  heaith services immediately prior to 
hospitalization. 

A. CHHA DETERMINATIONS, CONTRARY TO PHYSICIAN'S ORDERS, TO DISCHARGE MA 
7 RECIPIENTS BECAUSE HOME HEALTH SERVICES CANNOT MAINTAIN RECIPIENTS' 

HEALTH AND SAFETY: 

Section 200. Instructions to CHHAs: (a) The following instructions apply when a CHHA determines - - 
that it should discharge an MA recipient, although the physician disagrees, because the home health 
services ordered by the recipient's physician can no longer maintain the recipient's health and safety for 
one or more of the reasons specified in DOH regulations at 10 NYCRR 6763.5(h) (I), 6763.j(h) (4) or 
6763.5(h) (5). 

(b) These instructions do not apply when a CHHA determines that it should discharge an MA recipient 
for one or more of the reasons specified in DOH regulations at 10 NYCRR 6763.5(h) (2). 

(c) Determinations to discharge based on a recipient's request [ lo NYCRR 763.5(h) (3)] are covered in 
6215 and 6216 below. 

9 0 1 .  When a CHHA determines that the home health services ordered by the recipient's physician can 
'no longer maintain an IvLA recipient's health and safety, the CHHA must consult with the physician. The 
CHHA may discharge the recipient if the recipient's physician provides the CHHA with a written 
statement that the recipient may be discharged or if the recipient's physician directs the CHHA to 
immediately comply with his oral statement that the recipient may be discharged, in which event a 
written statement from the physician authorizing discharge shall be provided within seven (7) days. 

9 0 2 .  When the recipient's physician does not provide the CHHA with such a written or oral statement 
agreeing to the discharge, the CHHA must: 

(a) refer the recipient's case to a CHHA that, after assessing the recipient, agrees to admit the recipient 
and provide home health services according to the physician's order and continue to provide home health -. 

services according to the physician's order until the new CHHA has assessed and admitted the recipient; 
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(b) refer the recipient's case to the social services district and continue to provide home health services 
according to the physician's order until notified otherwise by the social services district. The CHHA's 
referral must include a copy of the CHHA's assessment of the recipient: all other documentation that the 
CHHA has either prepared regarding the recipient or has received from the recipient's physician, and the 
name and telephone number or fax number of the recipient's physician. The CHHA rnust inform the 
recipient and the recipient's physician that it has refersed the recipient's case to the social services 
district. 

, . 
$1203. Instructions to social services districts: 

(a) When a CHHA refers an PLrl recipient to the social services district in accordance with the 
procedures outlined in 6 202(b) above, the social services district must forward the recipient's case and 
all relevant documentation to the local professional director or designee. 

(b) The local professional director or designee must review the documentation and determine, on behalf 
of the social services district, whether home health services should be discontinued contray to the 
physician's order or should be provided according to the physician's order. 

(c) The local professional director or designee will notify the social services district and the CHHA of 
his or her determination within 10 business days after receiving the MA recipient's case and all 
supporting docunzentation from the social services district. 

5 2 0 4 .  Depending on the local professional director's or designee's detemlination, the social services 
e 

district must take the following action: 

(a) Determinations that home health services should be discontinued contrary to physicians' orders: 

When the local professional director or designee determines that home health services should be 
discontinued contrary to the physician's order, the social services district must send the MA recipient a 
timely and adequate notice. The social services district must use the new notice attached to this directive 
as Appendix C and entitled "NOTICE OF INTENT TO REDUCE OR DISCONTINUE HOME 
HEALTH SERVICES (HEALTH AND SAFETY)." Until further notice, the social services district must 
photocopy this notice and issue it on legal-size paper rather than letter-size 
paper. The social services district must also issue this notice as a two-sided notice rather than a two- 
paged notice. 

(b) Determinations that home health services should be provided according to physicians' orders: 

When the local professional director or designee detennines that home health services should be 
provided according to the physician's order, the social services district must inform the CHHA of the 
determination and that the CHHA must provide the services according to the physician's order. 

Sectio1205. Aid-continuing instructions to CHHAs and social services districts: 

(a) When the social services district determines that home health services should be discontinued 
contrary to the physician's order, the CHHA must not discharge the recipient until the effective date of 
the fair hearing notice. The CHHA must also continue to provide the recipient with aid-continuing, for 
which the CHHA will continue to be reimbursed by the Medical Assistance Program, when the recipient 
requests a fair hearing prior to the effective date of the notice. 
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(b) The Department's Office of Administrative Hearings will notify the social services district of each 
recipient who has timely requested a fair hearing with aid-continuing. The social services district must 
then notify the CHHA of each such recipient who is entitled to receive aidcontinuing. 

B. CHHA DETERMINATIONS, CONTRARY TO PHYSICIANS' ORDERS, TO REDUCE MA '7 RECIPIENTS' HOME HEALTH SERVICES BECAUSE THE RECIPIENTS' MEDICAL 
/ CONDITIONS HAVE IMPROVED: 

Section206. Instructions to CHHAs: These instructions apply when a CHHA determines that a 
recipient's home health services should be reduced because the recipient's medical condition has 
improved, or for other reasons related to the recipient's medical condition or health and safety, but the 
recipient's physician disagrees with the CHHA's determination. 

Section207. When a CHHA determines that a recipient's home health services should be reduced for 
such reasons, the CHHA must consult with the recipient's physician. The CHHA may reduce the 
recipient's home health services if the recipient's physician provides the CHHA with a written statement 
that the recipient's services may be reduced or if the recipient's physician directs the CHHA to 
immediately comply with his oral statement to reduce services, in which event a written statement from 
the physician authorizing a reduction in services shall be provided within seven (7) days. 

Section2OS. If the recipient's physician does not provide the CHHA with such a written or oral statement 
agreeing to the reduction, the CHHA must: 

(a) refer the recipient's case to a CHHA that, after assessing the recipient, agrees to admit the recipient 
and provide home health services according to the physician's order and continue to provide home health 
services according to the physician's order until the new CHHA has assessed and admitted the recipient; 
OR 

(b) refer the recipient's case to the social services district and continue to provide home health services 
according to the physician's order until notified otherwise by the social services district. The CHHA's 
referral must include a copy of the CHHA's assessment of the recipient, all other documentation that the 
CHKA has either prepared regarding the recipient or has received from the recipient's physician, and the 
name and telephone number or fax number of the recipient's physician. The CHHA must inform the 
recipient and the recipient's physician that it has referred the recipient's case to the social services 
district. 

Section209. Instructions to social services districts: 

(a) When a CHHA refers an MA recipient to the social services district in accordance with the 
procedures outlined in Section 208(b) above, the social services district must forward the recipient's case 
and all relevant documentation to the local professional director or designee. 

(b) The local professional director or designee must review the documentation and determine, on behalf 
of the social services district, whether home health services should be reduced contrary to the 
physician's order or should be provided according to the physician' s order. 

(c) The local professional director or designee will notify the social services district and the CHH-4 of 
his or her determination within 10 business days after receiving the MA recipient's case and all 
supporting documentation from the social services district. 
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621 0. Depending on the local professional director's or designee's determination, the social services 
district must take the following action: 

(a) Determinations that home health services should be reduced contrary to physicians' orders: 

When the local professional director or designee determines that home health services should be reduced 
contrary to the physician's order, the social services district must send the MA recipient a timely and 
adequate notice. The social services district must use the new notice attached to this directive as 
Appendix C and entitled: "NOTICE OF INTENT TO REDUCE OR DISCONTENUE HOME HEALTH 
SERVICES (HEALTH AND SAFETY)." Until further notice, the social services district must 
photocopy this notice and issue it on legal-size paper rather than letter-size paper. The social services 
district must also issue the notice as a two-sided notice rather than a two-paged notice. 

(b) Determinations that home health services should be provided according to physicians' orders: 

When the local professional director or designee determines that home health services should be 
provided according to the physician's order, the social services district must inform the CHHA of the 
determination and that the CHHA must provide the services according to the physician's order. 

G2 1 1. Aid-continuing instructions to CHHAs and social services districts: 

(a) When the social services district determines that home health services should be reduced contrary to 
the physician's order, the CHHA must not reduce the recipient's home health services until the effective 
date of the notice. The CHHA must also continue to provide the recipient with aid-continuing, for which 
the CHHA will continue to be reimbursed by the Medical Assistance Program, when the recipient 
requests a fair hearing prior to the effective date of the notice. 

(b) The Department's Office of Administrative Hearings will notify the social services district of each 
recipient who has timely requested a fair hearing with aid-continuing. The social services district must 
then notify the CHHA of each such recipient who is entitled to receive aidcontinuing. 

C. DISCONTINUANCES BASED ON FISCAL ASSESSMENTS AND REDUCTIONS BASED ON 
THE USE OF EFFICIENCIES: 

~ 9 1 2 .  Agreement cases: When a social services district agrees with a CHHA's determination, which was 
made contrary to the physician's order, that the recipient's home health services should be reduced based 
on the use of one or more efficiencies or discontinued based on the fiscal assessment, the district must 
follow the procedures set forth below: (a) Agreement on reductions: 

When the social services district agrees with the CHHA that the recipient's home health services should 
be reduced based on the use of one or more efficiencies, the district must send the recipient a timely and 
adequate "NOTICE OF INTENT TO REDUCE HOME HEALTH SERVICES (FISCAL 
ASSESSMENTEFFICIENCIES)" This is a new notice that is attached to this directive as Appendix D 
and that replaces Attachment 4 of 92 ADM-50. Until further notice, the social services district must 
photocopy t h ~ s  new notice and issue it as a two-sided notice rather than a two-paged notice on legal-size 
paper. 

(b) Agreement on discontinuances: When the social services district agrees with the CHHA that the 
recipient's home health services should be discontinued based on the fiscal assessment, the social 
sel-sices district must send the recipient a timely and adequate "NOTICE OF INTENT TO 
DISCONTTNUE HOME HEALTH SERVICES 
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(FISCAL ASSESSMENT)." This is a new notice that is attached to this directive as Appendix E and that 
replaces Attachment 5 of 92 ADM-50. Until further notice, the social services district must photocopy 
this new notice and issue it as a two-sided notice rather than a two-paged 
notice on legal-size paper. The social services district must also attach the one-page list of exception 
criteria as page 3 of this discontinuance notice. 

Section21 3. Disagreement cases: 

(a) When a social services district disagrees with a CHHA1s determination that a recipient's home health 
services should be reduced based on the use of one or more efficiencies, or discontinued based on the 
fiscal assessment, the district must refer the recipient's case to the local professional director or designee. 

(b) The local professional director or designee will review the documentation submitted by the social 
services district and determine whether the recipient's home health services should be reduced or 
discontinued. 

(c) The local professional director or designee will notify the social services district and the CHHA of 
his or her final determination within 10 business days after receiving the recipient's case and all 
supporting documentation from the social services district. 

(d) When the local professional director or designee determines that the recipient's home health services 
should be reduced or discontinued, the social services district must provide the recipient with timely and 
adequate notice. For reductions, the district must use the notice attached to this directive as Appendix D 
and entitled "NOTICE OF TNTENT TO REDUCE HOME HEALTH SERVICES (FISCAL 
ASSESSMENTEFFICIENCIES)." For discontinuances, the district must use the notice attached to this 
directive as Appendix E and entitled "NOTICE OF INTENT TO DISCONTINUE HOME HEALTH 
SERVICES (FISCAL ASSESSMENT)." 

Section2 14. Aid-continuing instructions to CHHAs and social services districts: 

(a) The CHHA must not reduce or discontinue the recipient's home health services until the effective 
date of the fair hearing notice. In addition, the CHHA must continue to provide the recipient with aid- 
continuing, for which the CHHA will continue to be reimbursed by the Medical Assistance Program, 
when the recipient requests a fair hearing prior to the effective date of the notice. The Department's 
Office of Administrative Hearings will notify the social services district of each recipient who has 
timely requested a fair hearing with aid-continuing. 

(b) The social services district must then notify the CHHA of each such recipient who is entitled to 
receive aid-continuing. 

E. RECIPIENTS' REQUESTS TO BE DISCHARGED: Section215. Written requests for discharge: 

(a) Instructions to CHHAs: When a CHHA receives a clear, written statement that has been signed by a 
recipient and states that the recipient no longer wishes home health services, the CHHA must consult 
with the recipient's physician. When the recipient's physician believes that the recipient should continue 
to receive home health services according to the physician's recommendations, the CHHA must inform 
the social services district that the recipient wishes to be discharged contrary to the physician's 
recommendations. The CHHA must continue to provide home health services to the recipient in 
accordance with the physician's recommendations. 
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(b) Instructions to social services districts: 

(i) When a social services district is informed by a CI-IHA, in accordance with Section 215(a): that the 
recipient has submitted a clear, written statement that he or she no longer wishes to receive home health 
services; the district must send the recipient an adequate notice, as defined in Department regulation 18 
NYCRR Section 358-2.2. The social services district must use the new notice attached to this directive 
as Appendix F and entitled "ADEQUATE NOTICE OF INTENT TO DISCONTINUE HOME 
HEALTH CARE SERVICES (AT RECIPIENT'S REQUEST)." Until further notice, the social services 
district must photocopy this notice and issue it on legal-size paper rather than letter-size paper. The 
social services district must also issue the notice as a two-sided notice rather than a two-paged notice. 

(ii) When the recipient requests a fair hearing within 10 days after the date that the fair hearing notice is 
postmarked, the social services district must notify the CHHA that it must provide aid-continuing, for 
wlich the CHHA will be reimbursed by the Medical Assistance Program. 

(iii) The Department's Office of Administrative Hearings will notify the social services district of each 
recipient who has timely requested that his or her benefits be reinstated. The social services district must 
then notifj the CHHA that it must provide aid-continuing to the recipient pending issuance of a fair 
hearing decision. 

Section2 16. Oral requests for discharge: 

(a) Instructions to CHHrls: %%en a recipient orally states to CHHA personnel that he or she no longer 
wishes to receive home health services, the C M A  must consult with the recipient's physician. Mihen the 
recipient's physician believes that the recipient should continue to receive home health services 
according to the physician's recommendation, the CHHA must inform the social services district that the 
recipient wishes to be discharged contrasy to the physician's reco~mlendation and continue to provide 
home health services according to the physician' s recomnendations. 

(b) Instructions to social services districts: 

(i) When a social services district is informed by a CHHA, in accordance with 6 21 6 (a), that the 
recipient has orally stated that he or she no longer wishes to receive home health services, the district 
must send the recipient a timely and adequate notice. The social services district must use the new notice 
attached to this directive as Appendix G and entitled "TIMELY AND ADEQUATE NOTICE OF 
INTENT TO DISCONTINUE HOME HEALTH SERVICES (AT RECIPIENT'S REQUEST)" Until 
further notice, the social services district must photocopy this notice and issue it on legal-size paper 
rather than letter-size paper. The social services district must also issue this notice as a two-sided notice 
rather than a two-paged notice. 

(ii) When the recipient requests a fair hearing prior to the effective date of the notice, the social services 
district must notify the CHHA that it must provide aid-continuing, for which the CHHA will be 
reimbursed by the Medical Assistance Program. 

(iii) The Department's Office of Administrative Hearings will notify the social services district of each 
recipient who has timely requested a fair hearing with aid-continuing. The social services district must 
then notie the CHHA that it must provide aid-continuing to the recipient pending issuance of a fair 
hearing decision. 

111. RETROACTIVE RELIEF: A. CHHA DETERMINATIONS MADE ON OR AFTER NOVEMBER 
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15,1993, TO DENY ADMISSION TO OR DISCHARGE MA RECIPIENTS FOR REASONS 
RELATED TO RECIPIENTS' HEALTH AND SAFETY OR TO REDUCE MA RECIPIENTS' HOME 
HEALTH SERVICES FOR REASONS RELATED TO RECIPIENTS' HEALTH AND SAFETY: 

6301. Except as provided below, the following instructions apply to the following CHHA 
determinations made on or after November 15, 1993 : 

(a) CHHA determinations not to admit MA recipients because home health services cannot maintain the 
recipients' health and safety; 

(b) CHHA determinations to discharge MA recipients because home health services can no longer 
maintain the recipients' health and safety for one or more of the reasons specified in DOH regulations at 
10 NYCRR 6763.5(h) (1), 6763.5(h) (4) or 6763.5(h) (5); and 

(c) CHHA determinations to reduce MA recipients' home health services because the recipients' medical 
conditions have improved or for other reasons related to the recipients' medical conditions or health and 
safety. 

6302. These instructions DO NOT apply to the following CHHA determinations made on or after 
November 15, 1993: 

(a) Any CHHA determination made on or after November 15, 1993, to deny admission to an MA 
recipient when the recipient's physician agreed with the CHHA's determination not to admit the 
recipient; 

(b) Any CHHA determination made on or after November 15, 1993, to reduce an MA recipient's home 
health services when the recipient's physician had ordered that the recipient's services be reduced and the 
CHHA reduced the services consistent with the physician's order; 

(c) Any CHHA determination made on or after November 15, 1993, to discharge an MA recipient for 
reasons related to the recipient's medical 
condition when the recipient's physician had ordered that the recipient be discharged and the CHHA 
discharged the recipient consistent with the physician's order; 

(d) Any CHHA determination made on or after November 15, 1 993, to discharge an MA recipient for 
one or more of the reasons specified in DOH regulations at 10 NYCRR Section763S(h) (2) or 
Section763.5(h) (3 ); and 

(e) Any CHHA determination made with respect to an MA recipient who is now deceased. 

Section303. Instructions to CHHAs: 

(a) Each CHHA must review its case records on all MA recipients whom the CHHA either denied 
admission to or discharged on or after November 15, 1993, or whose home health services were reduced 
on or after such date. 

(b) The CHHA is not required to take any hrther action with respect to any MA recipient who was 
denied admission or discharged or whose services were reduced in accordance with Section302(a), (b), 
(c), (d), or (e) above. The CHHA is required, however, to take certain action with respect to all other 
MA recipients whom the CHHA denied admission to or discharged on or after November 15, 1993, or 
whose services were reduced on or after such date and who did not receive an adequate fair hearing 
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notice and an oppostunity to request a fair hearing with aid-continuing, when aid-continuing was 
appropriate. 

Specifically, the CHHA must obtain a new physician's order and conduct a new assessment of the MA 
recipient in accordmce with DOH regulations. 

Section304. When the CHHA agrees with the new physician's order, the CHHA must admit or discharge 
the recipient or provide the recipient services in accordance with the order. 

Section305. When the CHHA disagrees with the new physician's order, the CHHA must follow the 
appropriate instructions to CHHAs previously set forth in this directive. Specifically, the CE-IHA must 
follow the instructions to CHHAs in 6 100 et seq. when the CHHA determines not to admit the recipient 
contrary to the physician's order; the CHHA must follow the i~lstructions to CHHAs in 6200 et seq. and 
the aid-continuing instructions in 6205, when the CHHA determines that the recipient should be 
discharged contraqr to the physiciads order; and the CHHA must follow the instructions to CHHAs in 
6206 et seq. and the aid-continuing instructions in 62 1 1 when the CHHA determines that the recipient's 
services should be reduced contrary to the physician's order. Aid-continuing must be provided at the 
level of services required by the physician's new order. 

6306. Instructions to social services districts: The social sesvices district must follow the appropriate 
instructions to social services districts set forth in this directive. Specifically, the social services district 
must follow the instructions to social services districts in 6102 et seq. when acting upon a CHHA's 
determination, contrary to the physician's order, not to admit an h4A recipient for health and safety 
reasons; the district must follow the instructions to social services districts in 6203 et seq. and the aid- 
continuing instructions in 6205 when acting upon a CHHA's determination, contrary to the physician's 
order, to discharge an h4A recipient for health and safety reasons; and the district must follow the 
instructions to social services districts in 6209 et seq. and the aid-continuing instructions in 62 11 herein 
when acting upon a CHHA's determination, contrary to the physician's order, to reduce a recipient's 
home health services. Aidcontinuing must be provided at the level of services required by the 
physician's new order. 

B. SOCIAL SERVICES DISTRICT DETERMINATIONS MADE ON OR AFTER NOVEMBER 15, 
1993, TO DENY, REDUCE OR DISCONTINUE MA RECIPIENTS' HOME HEALTH SERVICES 
BASED UPON FISCAL ASSESSMENTS: 

6 3 0 7 .  Reductions or discontinuances: Social services districts and CHHAs are reminded that the 
instructions set forth in the Department's February 25, 1994, memorandum entitled "Further Catanzano 
instructions: retroactive relief' remain in effect. These instructions apply to MA recipients whose home 
health services were reduced or discontinued on or after November 15, 1993, for reasons related to fiscal 
assessn~ents. A copy of these instructions is attached to this directive as Appendix II. 

$308. Denials contrary lo physicians' orders: Social services districts must identify each case that meets 
the following requirements: 

(a) The CHHA conducted an initial fiscal assessment on or after November 15, 1993, on any MA 
recipient, regardless of whether the recipient was hospitalized or residing at home, who was not 
receiving home health services from the CKHA when it conducted the fiscal assessment; 

(b) The social services district agreed or disagreed with the CHHA's determination not to admit the MA 
recipient because the recipient's home care costs exceeded 90 percent of RHCF costs and the recipient 
did not meet any exception criteria; 
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(c) The recipient was denied home health services as a result of the fiscal assessment and contrary to the 
physician's order; and 

(d) The social services district did not send the MA. recipient an adequ3tt-s fair hearing notice advising the 
recipient of his or her right to request a fair hearing to appeal the denial of home health services. 

6309. Social services districts have the following responsibilities for each MA recipient whom the 
districts identify as meeting the requirements set forth in (a) through (d) of 6308 above: 

(a) The social services district must notify the CHHA of each recipient whom the district identifies as 
meeting these requirements; 

(b) The CHHA must complete a new assessment of the recipient including a new fiscal assessment and 
forward the fiscal assessment to the district; and 

(c) The social services district must follow the notice and fair hearing instructions previously set forth at 
6 107 herein when the social services district agrees with the CHHA's determination that home health 
services should be denied based on the fiscal assessment. When the social services district disagrees 
with the CHHA's determination that home health services should be denied or provided based on the 
fiscal assessment, the district must follow the notice and fair hearing instructions previously set forth at 
6 108 herein. 

9 3  10. Should you have questions regarding your responsibilities, please telephone Mary Jane Conroy, 
Medical Assistance Specialist 11, at 

(518) 473-5565 or by fax at (518) 486-41 12. . . . . 
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loftice No. I Unit  No. IHorkdr N o .  / U n i t  or Wmrkcr Name l ~ e l c p h a n t  No. 
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Thla  i s  t o  I n t o m  y w  c h a t  we lncend :o t a k e  the f o l l ~ r i n g  ac:Lm on your home n t a i c h  o e r r l c e s  e l f e c c l v a  on 

Xcur phyeic ian  r a o c s  you :cr r e c e i v e  thr t o l 1 0 r i . n ~  hons h c a l r h  .c.-iccs I l i r t  5s-vice and Lrcplcncyl: 

6ven though F u r  physLcim rants you t o  rrceivr :hese ncrvices, we 60 n o t  rhlnk t h a t  t h e s e  services can  

r a i n t n i n  your heal&\ and da:ecy i n  your ha% baaunc :  

n 
U u r n  10rm P Z ~ T  POX a m  6 i n ~  ~ A L T X  s m c s a  om- ax r romparsxcrlx 

Your p h y e i c l a n  xancn you t o  i-cceive t h e  ham- hcalch  nervlccs t h a t  .we h v a  l l s ~ c ~ . a b a u ~ .  ne do no: thlnk 

t h a c  a l l  of t h c s c  a e t v l c e s  arc n e c e s s z y  ta m l n t a i n  ycur  hea1:h a d  aaaLty  a t  b c r .  Thia  cans thnc uc a r c  

denying y o u r  r c q u m t  Eor t h e  f o l l o w i n ?  a c r v i c e s  t h a c  your p h y s i c i a n  t h l n k s  p u  nred: 



RIGHI TO A COlrrWLLW: YoU may have a canference t o  review these ac t ions .  11 you r a n t  a conference.  you s h w l d  ask 
f o r  one a s  soon aa pazs ib le .  AC t h e  confemnce. i f  wc dlscover  tbac we nude t h e  rrong d e c i s i o n  o r  I f ,  b c c a u ~ c  oC 
infora.cion you pmvide.  rc dctcrmine t o  change our  dcc i s i cn ,  we rill take c o r r c c t i v c  a c t i o n  and give you a new 
coeice.  you r a y  ask Lor a mnfcxencc by c a l l i n g  us a t  the  nurrhr  o n  the  f i r s t  page of t h l e  n o t i c e  o r  by sending 
written rcqveat  t o  us a t  t h e  address  Listed ac t h s  t o p  o t  the f i r s c  page of  t h l s  m t i c e .  This  nunber is used only Lor 

f o r  a conlercnca.  It in no t  tk. m y  You SquDs t  I L a i r  b a r * .  I f  you ask f o r  a confcrcncc you a r e  s ~ i l l  
e n t i t l e d  t o  a F a i r  hear*. Rcad bcla f o r  f a i r  hcnring I n f o r m t i o n .  

I(*- m A P u n  mURXRGr I f  y o u  t e l i e v e  chat  the  above accion in  rrong, you may reques t  a S t a t c  f a i r  hearing by: 

1 f  you l i v e  In :  

r f  you l l v e  i n :  

I f  you l i v e  i n :  

r t  you Live i n :  

rf  you l i v e  i n :  

r f  you l l v e  i n r  

121 W r i t & :  By a m d i n g  a = w Q l * t d  ccpy of  both p . 9 ~  o f  t h i s  n o t i c e  t o  t h e  Of f i ce  o f  Ad=Lni~ t ra t lve  Hearirga. 
New York S c a t s  DepartPrnt of S o c h l  S e m i c u r ,  P.O. Ebr 1930, Mhany, H e r  York 11201. Please keep a copy for 
yourse l f  . 

n 
U I wmt  a f a i r  hea r ing .  The agency's a c t i o n  is wrong because: 

- -- 

Signature of Clienc Cats  

Printed n a N  of  c l i c n 8  

. . 
Phone Humbeg Case ihzcbur 

I t  you reques t  a f a i r  hearing. t h e  S t a t e  ulll send you a m t l c e  I n f o n l n g  ycu of t he  time and place of the hearing. 
You have t h e  r i g h t  t o  h r r p r e ~ t n t t d  by l e g a l  rounsel. a r c l a t h e .  a t r i a d  o r  o t h e r  person.  o r  t o  reprencnt  
pur seLC.  A t  t h e  hea r lng  yu , yonr a t to rney  o r  o t h e r  r e p n a e n t a t l v e  w i l l  have t h e  o p p r t u n i t y  tn .p reeen t  w r i t t e n  pnd 

o r a l  ev idurce  t o  daKina t ra t8  rhy t he  actLon should mt be takan. a s  v e l l  a 3  an oppor tun i ty  t o  cpcs t l rm any persons who 
appear a t  t h e  bearing.  Alna, you L v c  a r i g h t  t o  b r i r y  witncaoea t o  speak tn your favor .  Y o u  nhould b r ing  t o  t h e  
hcarlng any docunenta such na tM3 m t i c e ,  medical b l l l s ,  n r d i c a l  v c r i f i c s t i o n ,  l o t t e r s .  c t c .  t h a t  =say be he lp fu l  in 
presen t ing  your case.  

L w  M E X S I N z C Z t  IC you naad fr- Ltqal aasistanco. ypu nuy be nblc t o  ob ta in  such anolatnncc by concactlng p u r  
loca l  Legal  Ald 5 a c i e t y  o r  ocher  l e g a l  a d w c a t a  gmup.  You may l o c a t e  the  n e a r r a t  Legal c d  s d c i e t y  o r  advocate group 
by chccklng your Yellow Pagca under *LaryersW o r  by c a l l i n g  the number ind ica ted  on t h e  f l r z t  page o r  t h l r  noclcc.  

A~CCIS TO a J C O R D S / I ~ X l 5 T l ~ z  You have the  r i g h t  co -lev pur cane  r r co rd .  Upon your repueat ,  you have the r ighc t o  
tree c c p i t p  of  d o c u w n t r  which n w i l l  p r u e n t  I n t o  cvidencs ne chc f a i r  hearing.  A l a o ,  upon requczt .  yar have t he  
r l g h t  =o Lrec copies! of o t h e r  6ocUmente L m m  your case record.  Call tlu. number ind ica ted  on t h e  L l r s t  page o f  t h i s  
no t i ce ,  o r  send a w r i t t e n  r equ to t  t o  us a t  the  addresa l l s t e d  ac t h e  top of the f i r s t  prgc of t h l o  no t l ca .  

if you want a d d i t i o n a l  infor;.ati@n abaut your cane, haw to rcqucot  a f a i r  hearing.  h w  t o  g a i n  acceas to your cam 
f i l e  and/or  add i t iona l  cop ics  of drrcueenta. you m y  call t h e  mmber i d c a t e d  WI t hc  f i r s t  page of t h i s  no t i ce  a r  
wri te  us  a t  t h e  addccsa l i s c e d  a t  t h e  top  o f  t h e  f i r s t  page o r  t h i s  no t i ce .  



NOTICE I EFFECTIVE 
I 

I N M E  Ah3 hDDRESS OF ACItlCY/CEkTOR OR DISTRICT OFEICE I 
DATE : I D A X  : I 

I 1 
ChSE N S E R  I C I N  K u M E R  I 

i 
I I 

I 
I 

W E  N A U E  hP.3 ACORESS I 
I 
I 

7 1 1  
I 

I l i I 

1 G E ~ i ~ h l  TELEPHGh?: No FOR QViSTIOt%! OR E L ?  
I 

I 
I 

I OR Agency conference 1 
I 
I F a i r  hea r ing  i n f o m a t i o n  

I 

( and a e a i s t a n c c  
I 
I 

i I I I Record accesg 
I I I I 

i 
I - - 1  Legal a s e i s t a n c e  i n f o m a t l o o  I 

I I 
I O f L i c e  N o .  I VniClZo. IYorker S o .  1Unlt o r  Horkcr Hame ITclephonc No. 

I I I I I I 
I 

T h i s  i s  t o  inform you t h a t  uc inCcnd t o  d w y  F u r  request fo r  home h e a l t h  o e r r l c e ~  e f f e c t i v e  

ne a r e  t ak ing  Chis a c t i o n  because:  

A.  The average ~ u t h l y  COQL of YDiir home h e a l t h  s e r d c e a  exceed8 30t ( n i n e t y  percent1 o f  the  avcrage - -  
monthly c o s t  of r e f i l d e n t i a l  h e a i i b  c a r e  f a c i l i t y  (RIKF) s c r v i c c s  i n  t h e  s o c i a l  ae rv icex  d i a t r i c t  t hac  l a  

t i n a n c i a l l y  r e s p o n s i b l a  :or F u r  Medical  b a i s t a n c e .  

Based or, your  f i e c a l  assessment ,  t h e  average monthly c o e t  0: your hojte h e a l t h  s e r v i c e s  Is: 

S and 901 of the  ave rage  c o s t  of WCF s e r v i c e s  i n  your d i ~ t r i c t  18: 

5 . The c o s t  of ? ~ j u r  oerv iccs  Is $ O i r i R  t h e  'Jot  of  W C r '  coat :  p'J 

Y o u r  case does  n o t  meet any of t h e  ZICDP'iIW I Z U ~  l i s t e d  Ln t h e  enclosed acxachrenc 

a .  He think t h a t  you should g e t  t h e  followiilg s e r v i c e  o r  a c m l c e s ,  which r c  c a l l  " e E f l c i e n c i e s ~  --  

and havr  inc luded  t h l s  s e r v l c e  o r  s e r v i c e s  i n  your p l a n  O E  c a r e  even though ywr phys ic ian  does n o t  

. . 
ogre? with u s :  

RICCOZJ.270RS Rg- m- YOU -IAT%f ZiDTIM TEIS  DXZ'AR- OP Am 5 A I I G S B  LR 2WRD6, I H C W .  KILZOURCTS, LI'JIHO 
AiUUXFI-3 Ojl  A D P M B S .  



~ Z G H Z  TO & c ~ m i  YOU r a y  have a conference 50 revie* these  a c t i o n s .  I f  you vlnc a conterencc.  you should ask 
l o r  one a s  soon as poss ib le .  At the  conEercncr. i L  r e  d iecover  t h a t  we made t h e  vrong d e c i s i o n  o r  i f .  because o: 
info-t ion you provide,  . r e  detrrnLnc t o  chanrjt our  decis ion.  nt w i l l  t ake  c o n e c r i v e  r c t i o n  and give you a new 
M c i c c .  You m y  a s k  f o r  a contercnce by c a l l i n g  u s  It the n&r on th+  f l r s c  page a t  t h i s  n o t i c e  o r  by ecnding a 
r r i t k e n  reques t  t o  us a t  t h e  address  l i s t e d  a t  the cop of t h e  f i r a t  page of t h i s  no t i ce .  ThIa nuclber I s  u s 4  only f o r  
aaking f o r  a conference.  Lt i n  wt tho m y  raqunet a ErLr b r i n g .  If you ask t o r  a conLcrrnce you erc s t111  
entitled t o  a La i r  hearing.  Read Sclov f o r  f a l r  hearing informarlon.  

R I G X I  TO A FAIR 81U4XRQi I t  you be l i eve  t h a t  t h e  above ac t ion  I s  rro.ng, you may reques t  a Stace Lair hear ing  by: 

I f  you l l v c  in r  

I f  you l i v e  i n :  

I f  you llve i n :  

If  you l i v e  i n ,  

I f  yw l i v e  i n :  

If you l i v e  i n :  

IH Y o r k  Ci ty  llUsih=ttzux. BITIlST, LbmokLyn. VUIM. S = t M  I a l ~ d l  t (1111 417-6550 

C r t t u r u s u n .  cluutaurlu=. W e .  --a. Hinssra,  DE1.x-e o r  & C - t y ~  (71EI  1 5 2 - 4 8 6 0  

A l l q a n y .  mPPulrr. L i ~ t o n .  -. Ontario. S ~ l . S = .  &.-, stsubon. w 1 p o  o r  

y.- cmu,c-f: I l lP I  1 6 & - 4 I C I I  

Bsooltl. Cayuga. Ch-0, C n r r l s n d .  Bwr-, JaLLnrson, - 8 .  Wadison. Dnddm. 

&gn. Ornogo. St. L r u r ~ c o ,  Toqirtixm o r  T i w a  Ccs.mtyg.l 1315) I ~ Z - + P K I  

l.Usmy. Clintbil. b l e h l r .  hln\rex. h r t b n .  Barn-. P r m t l i n ,  mltop. 

Cz-, U I C D P .  i S m w v .  Oz-gn. Oes-, P Y W .  ROMn-lamr. P D C k l d .  

Saratqza. SrbrmPctady, Bebrr?roris, SP l l iv ra .  merakx, narrrm. Unahicgtom o r  H w a t c h a a t m r  

W t y a  ( S I B 1  474-8711 

Bup.u  a W f o U  C a r ~ t y !  1516) 739-4868 

IIE - 
wri t ing:  By aending a c-1mk.d copy of both pagnn of t h i s  no t i ce  t o  the O f f i c e  of W a i n i s c r a t i v e  Hcarirrgs. Ned 
York S t a t c  Dcpart*nt of Soc ia l  ScrvLcea. P.O. sox 1930. Alhany. Sew York 11201. Plcane keep a c o w  f o r  y a r r s e l t .  

n 
U r want a Lai r  hea r ing .  The agmcy 'a  a r t i o n  is vmng besame:  

S igna tu ra  oC c l l e n t  Date 

P r i n t e d  name oC c l l e n t  

If you r e q u e s t  a t a i r  hea r ing .  che S t a t e  w i l l  sand you a n o t i c e  i n f o m o g  you of tha  t i l w  and p l a c e  of t b c  hearing.  
Y o u  ham che r i g h t  t o  be repreacnced by l e g a l  ccuanal. a r e h r i v c .  a f r i e n d  o r  o t h e r  = r a m .  o r  t o  r e p n s e n t  
y rmrse l f .  A t  t h e  hear ing  you , yuur a t r o r n e y  o r  o t h s r  r c p r e s u r t a t l v c  will have t h e  opportunLty t o  p r e s e n t  v r i ccan  and 
o r a l  mndcnce  co de rnnn t racc  why the  accion lhould n u t  he tsku, a s  v e l l  a s  an oppor tun i ty  t o  questFim erry Fa?SOIle who 
appear  ac t h a  hea r ing .  Atw. you have a r lghc  t o  bring uluranocn t o  -peak i n  y o u r  frver. You ohould b r ing  t o  the 
hear ing  any  documents such as t h i s  ~ c i c e .  medical bL l l s .  medical v e r i f i c a t i o n .  I c e t c r a ,  e t c .  t h a c  ray ba h e l p f u l  Ln 
prcaen t ing  your  case  

U ~ Z A L  M S I ~ r  It need frec 13.1 r ~ s L s r a n r e ,  you aay te a b l e  t o  obca in  such a s s i a c a n c e  contacring F u r  
10-1 legal Aid society o r  o t h e r  l ega l  sdvbcacc grcnyl. You may l o c a t e  Cho n e r r c a t  Legal Aid Soclecy o r  amtocate group 
by checking your Y e l l w  Pages undcs .Lariera8 o r  by c a l l i n g  th h e r  InLicaccd o n  t h r  f i r s t  page of t h i s  n o t i c e .  

Acrxee m matocmslIMmUOInoni Y o u  have t h e  r i g h t  t o  review your caae  z sca rd .  oppn your r e q u e s t ,  you have r h r  r lghc  t o  
f r e e  copiam of  docurante d l c h  w e  rill present i n t o  Nfd tmcc  a t  t h e  f a i r  hearing.  Alao. W n  rcqucet .  YOU have t h e  
r i g h t  t o  f r e e  cop ies  of o t h e r  docvarnco trm your u s a  m o r d .  C a l l  t h e  numbcr M l c a e r d  o n  t h e  f i r s t  page of chls 
e o t l c c ,  o r  send a u r l ccen  reques t  t o  ua a t  t h e  address  I i a t e d  a t  the  top  of  che C i r s t  page o f  t h i s  notic=. 

If you u m t  a d d i t i o n a l  l n t o r r a r i o n  a b a r r  your case,  hw t o  r equas r  a f a i r  hea r ing ,  b v  t o  g a i n  acceos t o  your case  
f i l e  and/or  additional cop ies  of doeuncnts. you rny cal l .  ehe number i n d i c a t e d  on tho f i r s t  page of t h i s  nocLce o r  
m i r e  us a t  the ad&ns l i a t e d  a t  Che top of  rhe f i r s t  page of chLa n o t i c e .  



He have deccr;r.in=d :hat y w  do aot mrct any of t h e  fo l lowing e x c e p t l a c  c r l t e r l a .  1 £  you dieagzcc  with t h l a  

d e z c r m i ~ c i o n  and you chink c h e t  ycu ccec at i e a s t  onc of t h e  fo l1or i r .g  except ion  c r i t e r i a ,  you may ask f o r  a S t a t c  

f a i r  h e a r i n g .  F L c w c  r c I z r  to chc a t t a c h c d  d e n i a l  n o t l c t  t o  ice.=" haw you ' iry 2.k f o r  a Stace  Lai r  hear ing .  

The exception c r i t e r t a  a r c  as f o l i o r e :  

1. You are no: ~ e d i c r l z y  e l i g i b l e  l o r  r c r i d c n c l s l  h s a l t h  cars t a e l l i t y  s c r v l c e a  lnuraing hnlc  carel o r  o t h e r  
long-;em car= 6 ~ ~ 1 k e 9 .  inc ludi i l5  nzhez r e a l d e n c i a 1  l o n g - t e r n  car0 r e r v i c e e .  o r  o t h e r  n o n - r e s i d e n t i a l  
long- tern  c a r e  serdicea.  

a .  Hone h e a l t h  s c r v i c e 5  a r c  c o s t - e f f e c t i v e  when c o q a c e d  t o  t h e  coscs of  o t h c r  long-term c a r e  s e r v i c e s  
a p p r o p r l a t c  Lor y l u r  nesds .  i ie  d c t e r n i n e  vhetfier hone h e a l t h  s e n - l c c s  a r c  c w t - e f f e c t i v e  of t o l l ~ r i n s  
t h e s e  r u l e s -  

I f  you r o u l d  be placed i n  a g e n e r a l  hospicbl .  we c w a r c  thc  avcrngc w n t h l y  c o s r s  o t  t h e  home h e a l t h  
s c r v i c c s  you a r e  r e a s ~ o a b l y  expected  t o  need f o r  1 2  nontha t o  t h e  average w n t h l y  c o e t s  oS cars I n  a 
g e n r z a l  h o s p t t a l .  The Department of Hmaith decerninns  t h e  nvsragc  r w r t h l y  c o ~ t s  oC care Lo a g e n e r a l  
h ~ s ? i t a l  by adding t h e  p a p e n t .  n a d s  t o  s l l  g e n e r a l  hospitals In t h e  r e g i o n  f o r  chc d i a g n o s t i c -  
r e l a t e d  group (PRO1 I n  r h i c h  yau vculd  bt c l s a s i f l = d ,  d lv ld lng t h e  rsmul t  by t h e  sum a€ t h r  ~ r 5 q  -ran. 
l e n ~ t h =  of  s t a y  Lor parsons  c l z r r a i f i t d  i;~ .uch D T S ,  ouit1pLylng t h e  m s u l t  by 365 and f u r t h e r  dividLng 
4 1 2 .  

If you m u l d  be  p laced i n  an i n t e r ~ e d i a t e  c a r s  t a c i l l t y  f o r  t h e  d l r e l o w e a t a l l y  d ieahled .  r e  cor+-iiaro 
rhc  a v c r e g e  w n t h l y  M 9 r e  of t h e  hcne h e a l t b  ocrvrses ym a r e  reasonably  urpsc tad  re nsed tor 12 
m n t h x  t o  t h e  r e g i o n a l  x s t e  of payment Lor c a r e  I n  an  i n c c m c d i a t e  c a r e  L a c i l l t y  f o r  ch. 
dcvclopmanta l ly  d l % a h l c d ,  aa dc:=mLned by t h e  kparcmzn: In c o n 9 u i C ~ c I o n  wlth t h e  O f f i c e  of Ntncal 
Retardat ion  and Developrenta l  D i e a b i i i t i e a .  

if P u  rould  bs p l a c e d  i n  a r c a l d e n t i a l  h e a l t h  c a r e  f a c i x t y  Inur¶lng home). vc compare chr  .v+mge 
a c h l y  c o a t s  of  the heas  h e a l t h  s e r v l c e s  you are reasonably  urper tcd  t o  need f o r  I 2  m n t h s  t o  t h e  
average oonthly  c o e t a  of r e a l d e n t i d  h e a l t h  c a r e  C a c i l l r y  s e n i c e s  Ln t h e  s o c i a l  e ~ ~ f c t l l  d i s c r l c c  t o r  
r e c i p i e n t s  *ha are c l a s s i f i e d  Lo t h e s a n e  r e s o u r c e  u t i 1 i : s t l m  group (Rffi1 c a t n p w  as t h e  RUjo 
c a t e g o r y  I n  r h i c h  yw would bt c l a s e i f l e d .  

If you w u l d  t% p l a c e d  I n  o t h e r  r e a i d a n r i a l  I a n ? - t e n  c a r e  s c r v i ~ c s  or o t h e r  n a n - r c o i d e n t l i l  l o n p - = e r a  
ca:e s c n r i e c a .  w e  c w a r s  t h e  a v e r a g e  wnrhl ) .  c o s t s  of t h e  ~ D Y  h e a l t h  e s n i c e a  t h a t  ~u a r e  
zcaaonably n p c c c c d  t o  n c t d  f o r  11 months t o  t h e  i&sg. m c N y  CDDLD. an decemlncd by t h e  
Drpaztment. of ouch othcr r a s i d e n t i a l  1 0 9 - t e r n  c a r e  s e r v l c e ~  o e  m n - r e s i d e n t i r l  long-term care 
5sr.-lcelr. 

You a r c  a q l o y e d .  You a r c  rop1oy.d I t  you r o r k  and ynur rork l n w l v r s  e l g n l f i c a n t  physica l  or mental 
a - t i u i t i e n  f o r  r h i c h  you a r c  p a i d  o r  f r m  x h l c h  you zeceive  o r  could r e c e l v e  a p r o t l c .  W e  d s t e r n l n e  
whether you are cmployed by umlrq t h e  Cadera1 rcgul.tioru that a x e  used t o  d e t c m i n a  vhcthsc  soaeonc 
rhz s e e k *  di$shLl icy  &_nrCltu u n d e r  T i t l e  11 of  t h e  f e d e r a l  S o c i a l  S e c u r i t y  Act c a n  engage i n  
' o u h n t u n t l a l  gaLoEul actluLcy: Theze r e g u l a c l o n s  ere l o c a t e d  o t  2 0  C.F.R. 404 .1571  through 
4DI. 1576. 

You a r c  i n  echoc:. The c c i ~ c r c i o n & l  prograe  I n  rhich you r r c  e n r o l l e d  - s t  have been approved by a 
cor.mltcee on preschool s p c c t a l  e d u c a t i o n  c s L & b l i s b c d  i n  s c c ~ c d a n c c  rLCh Ssccion 4 4 1 0  of Lhe Education 
l a w .  a c o r n l t t e ~  a n  5 p a c i a l  e d u c s t i o n  c s t a b l i s h c d  in accordance r l t h  SectLon W 0 2  of t h e  E~UCLCLEIL 
Id". o r  t h e  s t a t .  Boscd of Rrgent.. 

Ym a r e  tho parent  o r  Legs1 g v s r d l ~ n  of a c h l l d  who 1Lvra wi th  you and: 

l i t  t h e  c h l l d  I r  younger than l a ;  or  

( i l l  :he ch i l d  I s  youngtr  than 21 aod 1. e n r o l l e d  I n  am c d u ~ a t i o n n l  p r o g r w  approved by the Btatc  
Board of Regentdi o r  

l l i i l  t h e  c h i l d  I s  18 year. o l d  o r  o l d e r  and i s  b l i n d  or d i s s b l e d ,  as detcnnlned I n  accor'lzncr 
with t h e  Depar tnent 'e  regulations (18 NYCiIR Pazt 360, S u b p r C  360-51 .  

You src  bl ind  o r  d i e r h l c d ,  and you would have t o  :ei;sln I n  a hosp1:al o r  be a d d t t e d  t o  a ::*piriL 
f o r  l o n g - t e r n  h o s p i t a l f z a t i o n  LL hut. h e a l t h  acrviccrr aze not provldcd t o  you. Whccher Ic; 8rr 

b l i n d  o r  dls 'blrd is determined i n  accordance  w i t h  the DepnrtLlsnt'Y rep1a: lons  a t  1il N I C i i  i r r c  3 6 0 .  

S c b p a r t  3 6 0 - 5 .  

3. A r e v i e r  o f  your n e d l c l l  h i s t o r y ,  c r r t i t l e d  by y o u r  p h y s l c i r n  pnd r c v l ~ v c d  by a rea ldcnrLa1 he*:. .  ,re 

f a c l l l t y  ( n u r e i r q  how=) i o d i c a t u  t h a t  p l a c e n m t  i n  such facility vould d l n i n i n h  your a b l l i l v  ' 
p e r f a m  t h e  a c r l v i t l e s  of daily l i v i n g  1e.g.  e a t i n g  and dr inking,  toilet+$, t u r n i n g  and p a s l r :  ' .' 8 

nwbil1:y. t r a n s l z r r i o g .  b a t h i n q ,  gcooming m d  d r s s n l n g l  . 

5 .  You l i v e  w i t h  another  person who m u l d  need s e r v i c e s  i f  ycu were t o  b. placed i n  a r c a i d e n t ~ a :  a ' :  Car8 

f a c i l l c y  Inurs ing  h a )  o r  a n o t t a r  type  O K  r e s i d e n t i a l  care. h s  costs of concinuin3 t o  pro.,. :. . 41th 
~ F N I  b ~ a l c h  S C N ~ C C P  axe r e a ~ o n a b l y  e%pctcd t o  be  less xh;n tho  c o s t *  of p l a c i n g  you i n  a rrA.. - $ 1  

h e a l t h  care  f a c l l l t y  0: another  type  01 r e s l d e n c l a l  c a r e  co7zintd  r i c h  tk c o e t a  of providxiril . . t J  

t h e  ptr5on w i t h  rhon y u  live. 
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I IGWXA& TELEPHONE No FOR W G T I O H S  OR mP 
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I 1 F a i r  hearing infomatLon 
I 

I 
I m d  a s s i s t a n c a  

I I 
I 

lhLa 1s t o  i n f o n  yw that we Intend to take the Lolloring actLm on your hruc h c a l t h  s e r v i c e s  eEEectivc on 

Rlthough your physic ian disagrees ui:h w. re think t h a t  y-;ur hone h e a l t h  atrriccs should bc reduced 

m t  

mr 

nc intend :o t;Lke chis  a c t i o n  hecauac of che Iolloring changes l n  your mdlcal condit ion o r  L O T  ocher  reazoa. 

rclmced t o  y w r  h e a l t h  oaEtcy: 

DIBCGSI3ma XVJX BQ2lIl Slrnrrrcls 

hlrhmugh >mur p h y s i c i m  ih1nk.s Chat you mbould conclnue c o  r e c e i v e  horn hcs lch a e r v i c c s .  re d o  mt thLRt thac  

b h e a l t h  s e n . i c e s  can cuntinue t o  u i n t a i n  your health and saEety  because: 



n r m  ro A c c w r x a r t a t  You MY hdve A ccnEerencc t o  r ~ v i e *  these  ao t ionn.  I f  you w a x  canfcrencc, you should r a t  
t a r  onc IS soon a$ p s s i b l e .  At Che conlcrrnce. i f  vc dlacavzr c t r c  *+ u d c  rhr urar.9 decls ran  nr I f .  bccausc af 
L n E o m t l m  yas provide. re  d;ccmlne Lo cnrage our jccislon. r c  vll! cake c0rrcCt;ve accicn and give you a nnr . 
not ice .  You oay ask ;or r conlecence by c a l l i n ;  us rt c h t  number en the  f i r a t  p a p  af rh:, n-iiinc or by nrnblng a 
r ~ l c t e n  zequcot t o  un a t  Chc addreas l l a c e d  a c  t h e  Cop of t h c  f i r 3 c  page o I  t h i a  noclcc. Thln nurbfr I. used only  Ior 
ask ing  f o r  a cenfercnss.  It is not  0.. r r y  you r-qumat 1 € s i =  b.dn9. If you r.k f o r  a conlcrcncc you ncc s r l l l  
e n r i c l c d  a Lair hrnrL?g. I £  p u  r a n t  :o have your bznetica Concln~c  unctmycd lald ccntinvingl u n t i l  p u  jet r 
f a l r  hcarlng d-sl.lrm. you muaL rcqvesc a I a l r  h r l r i n g  I n  chc way d t ~ s r i b c d  b c l o r .  A re-eat f o r  a caaferer.ce a k c c  
rill noc r r e v l c  i n  c m c i n u a t l o n  of b = r r t r t o .  Rcad bclow f o r  f a i r  hear ing  In torra i lon.  

I f  IW l l v r  i n *  

tr yoc 11- I*: 

I f  you l i v c  ro: 

i f  you l i v e  i n :  

It you 1Lve m: 

If you l i v e  i n :  

121 u r i t h g :  By scndLry a ~-1.tmd copy of be* v y i r s  of chi. n o t i c e  ro t t ,s  O t i l c c  of h b r m i s c r a r l v s  Xcsrlnga. 
Yew Ycrrk R a t e  Dcpzrcrr;n: oC B~sial Lcrviscs, P . Q .  Sex 1910. hlbwy.  )I=* York 11301. P l e a s e  keep 1 copy tor 
yol rac lL.  

c 5 - r ~  man acxa BUJ.la m c r s &  If ynur h a  h c n l t b  ncrvlcel arc br ing  dlacnLLnu+d and you rcquesc r f a i r  
hear lng  brfare  th r  a f t c s t i v c  da te  s t l c e d  i n  ch is  n o t i c e ,  p u  w i l l  cmtl-nu. t o  :e=sivc your h- h e a l t h  
scrv iccs  -hang4 u n t i l  Cha Lair h u r l n g  decrz ion  i n  2r;aucd. tlorcucn. l t  you 101c the  t n l r  hesrlng. ve may rccovar 
tho  ~ D S E  of any  b- hea l th  3ervicc. Ghat yrxr mhwld mr have rccmlvcd. I< yy r a n t  to avo ld  t h i s  p o n s i b l i l t y ,  check 
t h o  tax below t o  I n d i c a t e  raac you JD ~ o t  unnt your a i d  cmt imr=d.  and acnd thia pegs &long with mu: h c a r l r y  
riqup.~. If you do She& t h e  box. the  lcclcrn dezcrlbcd abwc vLl l  be rakcn on t h e  e f f c c t i v c  dare l i a c e d  above. 

L m  L E S L ~ ~ s  IL you need Lrcr l e g a l  assLntancc, you o l y  bc nbio t o  obta in  such aas ia t snoc  by s o a t l c t i n g  your 
l o c a l  bg.1 M d  6o;icey o r  e c k r  l ega l  a d w ~ a ~ s  graup. You nay lacat.  rho  m r r c s c  Legal Aid S o c l c ~ y  or ad-cam group 
by chccklng y w r  Yallclr Prqc. under -Laryarn. or by ullvq tho nvxhae LnbLs-tsd on chc LLzs:p+ge of = h ~ '  nnt lce  

I 1  you want a d d i t l m a l  LET~cnatlan abeuc yaur case, how ra rcqucst a t a x  hcsr lzg ,  how Lo grin  access t o  y o u  cane 
f i l e  rndlor  r d d ~ t i o n a l  c c p i r z  o l  d o c u r ~ n t ~ .  you m y  c a l l  t h e  Indic iced  c n  t h e  L l r r t  page af c h i #  n o t l e t  or 
w r i t e  us ac t h e  address l i s t e d  a t  rha cop of t h a  f i rm,  page of chi. n o t i c e .  
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I - ------' I ~ e g d  asslstancc intc-cion 
I , I 
lo l f l ce  No. I Unit $ 0 .  IUorkcr  p a .  (lhit o r  Worker baae ITelcphDm ik3. 

I I I I I I 
I 

as long an y m  rerain ElnrncLally e l i g l b l e  lor Hcdical hri;iecanca and your a c r r i c o  nee- do wf change. 

xour z c r d c c s  arc bslng reduce2: 

your phyaichn does not awe* rlch us. Ue have added chi8  'eKtl~Leluy(ies1.  to pur p l a n  oI car.. Me have also 

reduced. k t  N t  stopped. the h o w  health SuTices you m u  receivt. This rc- that yw will receive t h e  rcduccd h- 

h e a l t h  eer;.lcc, l i s t e d  a w v c  hltD che 'eff ic icncyl ice) '  l i e t ed  aborn. 

you rill also receive a plan o f  care h l c h  epla ins  the tasks you r i l l  scooi-qc .ad how otc tn  you "111 ceccive help  

w i t h  these rask.3. 

11 rJur medlcai condlclon or nocia1 s i c u a t i ~ n  chmgsa. y o u  needo  r i l l  be rscvn lutcd .  





This io  co Lnfosm you that vc Ln:md to biscontinue Hcdiral iianiscancc p a p e m  f o r  bm= health aerr lces;  

hovcuer, p a p e n t  fo r  the ho= health s e w l c t s  that you a r e  currmt ly  receiving r L l l  r o n t i m e  u n t i l  chc appmprlakc 

Long-cem services lirrted klw becorn ava i l ab le .  This d l scon t inumce  "111 noc happen befor* the eFEcccivc date of 

 hie no t l c r  which is 

UF arc r a k ~ n g  thin a c t i o n  bccsuse r c  haw dccidcd tha t :  

1 The avesage m n t h l y  Cost of your. horn hea l th  ecrricee sxceed. 90% Ininerr pcxzenel of chc average 

monthly conc oZ r r n i d e n t i s l  h e a l t h  care  f a c i l i t y  I W I  scyrices in the sarfai aervices diatricz 

t rwt  i s  f L-cLaLLy r c s p w i b l c  for your Uedic.31 AsaiaCar.ce. 

Raacd on rxrr f i x &  a s n c s s p m t ,  the average monthly s o s t  of y m r  hnnc healch s w i c u  

16 5 , and s o t  o r  rhr average wnchly  c a t  of RHC? acrvlces In your 

d i s t r i c t  Is 5 . R I c  cost of y w r  z e n . i ~ "  i s  5 O V W  the 

so+  or PJXF con:: im) 

1. Xou do not w e t  any Of Khr SKCEFTIW CRITERIA l i a t r d  i n  t h e  ancloaed atcadroenc. 

aaecd on your cur ren t  rrd i sa l  d l r l o o ,  you m o t  bc r e f e r r o d  to the fulloriog nm?ropsinte long- tcm 



I t  yo-2 l i r e  Ln: 

:L  you 12". i n :  

i f  you l i v e  i s :  

I f  y m  l i v e  in; 

11- Yerk CLzy rr)nbre-. Ilzva. nmoklyn. Du.- S f r t a n  1.14l t 121:) $x7-S$so 

ucuuiuiiu..  O.uc1-, aria. G . - s r .  niw-. or1.w OE. wllp 171~1 ISI-4841 

* U . p ~ y ,  O u a r n g ,  Udng.tn;r. )(o-, C s u r L o ,  bhuy1.r. Sclwrr. C t e l i h m .  Y . p . r ; Y . t m '  

C a u y l  17161 >$(-4ICI 

N-, C.yqa,  Clruuiw. C n r U m d ,  buti iur,  Il.Ciu.on. M s .  f f idhor i ,  0a.ldr. 

U q . .  0-o. St. La-rs;.. T o q t L i u  or Ti- UnvLTl  I11S) 422-486. 

Ilb-, clintan. CalunStr. D o l a w . ,  k r c h a m ~ .  &au, rrurtlla, Nta. n = r m r ,  

ainiltnn, %=tgrruy, (Irulr.. Otnnpir. P u t l u .  Xru..lcer. X d r a i .  aua twr .  

s&o-crrir. schclb.rl.. Sul l i r .n ,  t l h t a r ,  Uarrur. W i r b L j g t " ;  or w..tcbrcrr C-tyi 

(r1a) 474-1711 

x u s u t  nr Puttel): favlhc I5161 73s-4161 

g?! 

:f you rcgUrst . f a i r  lmarlng. ths S t a t e  rill mcrul you r notlcc infanning you e f  chn tlx and place o t  t h o  hearing, 
you h.uc the  r i g h t  10 br rcprcacncsd Ly Icgr l  coun.al. r*l'tlve. . Crlcnd or richer penon,  or to rcprssmt 
yrwr.slL. Ar the )rraring yru . y a w  zr rornry  er orhcr r r p r = ~ c n u t J v e  rill hi- tho oppon~nlry LO p r a r n c  r r i r c c n  u td  
o r a l  n v i d u x o  t o  d = m n s r r s r t  why cha .cclan shauld nor be takcn. &a w e l l  r. m opportunity Lo question u r y  p e r a m  uht 
appear OL Lhs hcacing. hl&a. you have r l g h t  t o  b r m g  wim-re3 t o  s p u k  ln your C a w .  You s h l d  b d n l  t o  Lha 
huring any docuwnc, ~ c h  .. thl.  ~ c l s c .  m d l c a l  b l l h .  m e d l d  vcrilicatimn. l ccrers ,  c c c .  ranr o y  br helpfu l  i n  
p-cnting F u r  case. 

rccxss m nurnmfi/ram~~rsoX~ You have rhc r lgh:  ro r c v i c r  yovr case record. Upan your. raq~pt.nc. yav have th. righc t o  
frmc c o p l a  of d a a n t a  vhlch r s  ulll present inm w l d r n c e  ar  ch. f a i r  bearing. Also,  up^ reques t ,  you bvls  chc 
r ight  co free  soplc. of orhsr  drc-nta from y o u  e*.c .=cord. U I 1  E ~ L  number tndic.tid on rhe t i m r  prsc o t  ~ h l s  
notlcc. or 1 w i c c c n  rsqwest t o  US DL cb. addre*. l l s r a d  a t  the top 0: the fixar page at t h i r  m l c r .  



I f  ymr d i s r p r e s  rlth our deccmiruiron and m Chrnk th%t ym r rcr  ac ltaar onr oE thc Collormg exception 

c r l t e r x i .  )au ray ask far a S r a l e  fair b u r i r q  and for mu= h s r  bealLh S e w i c e 3  to contlnue un;h.zngrd unt i l  the Lair 

hearing dcclslan I. l l ~ c d  laid-rneinurirgl. Pleric :=for rs ih. a:l i;hd dimcatirmnncc narice to i c a n  ha- you u y  

I. (a1 rm are -I-. X m  are -1-M If 7- rrick an;L roe i n n l n n  aiqnlfi-c physical ~r 
m e n u 1  =cs.iritiu E e  vkich p a  are paid or E- rNch you .=iw or -1d r c r c i v =  a p r o l l t .  Ue 

d c t c d n .  r b c h c r  p u  m cr.ployrd by ueLng =ha f e d v a t  -1aclmu that arc used t o  d e t e d n c  
whether a P o n e  rho neek)ie di.sbllicy &nc:lw under T i t l e  I1 of  the Cedcral SMIa1 52curity M C  CM 

e n y q a  i n  .pubrt&ial ~ i n h d  art1vl:y: h c p e  i c g u l z t i m  m locnted a; 2 0  C.F.R. 404.1571 
thL-3Ygh tOI.LS7G. 

ILL) chs c h i l d  la  -cr tb+n 11 azd iia cnmlled In sn eduwtl-1 p r ~ g r a m  apprwcd by chc S t a t e  

w r d  or wurca:  o r  
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/NOTICE I EFFECTIVE 7 

~ N A H I  Ah3 MDXFSS OF AGENCY/CEtRER OR D I S T R I C T  OFFICE] 
I DATE: 1 DATE: I I 

t I I 
I C A S  G h W E R  I CIN t W Q E R  I i 
I I I I 

I I 
1 W E  N W  AND ADDRESS 1 I 

I 

1 1  
I 

I i- I t  I 
I  GENERAL TELEPHONE NO FOR QUESTIONS OR HELP 
I I 
I I OR Agency conference 
I I 

I 
I 

F a i r  hear ing  InEomation 
and a s s i s t a n c e  

I 

I I 
i I I j Record access  I 
I I I I I 
I - ] Legal aswiatance information I 

l o f f i c e  No. I Unit No. jnorker No. ! u n i t  o r  Horkcr Name 1Telephone KO. I 
I I I I I I 
L 

This  i s  t o  lnform you chat we in tend  t o  d iscont inue  your home h e a l t h  s e r v i c e s  e f f e c t i v e  on 

We a r e  taking t h i s  accion because re have received a c l e a r  w r i t t e n  staternenc t h a t  you have signed and  t h a t  

c e l l s  u s  t h a t  you no longer want Go rece ive  any home hea l th  s e r v i c e s  Erom the  c e r t l E i e d  home h e a l t h  agency (CHHRI 

chat  i s  provid ing  you with s e r v i c e s  now. 

I L  you know t h e  name of the CXHA c h a t  is provid ing  you with home h e a l t h  serv icca  no*. p l e a s e  v r i t e  t h e  C W ' s  name 

here :  

If you know t h e  address  oE t h i s  CHHA. please  w r i t e  the  address here t  





NOTICE 1 Z F F S C T I V E  ] N W  AND ?DORESS OF AGENCY/CEhTER OR D I S i R I C T  OFFICE I 
DATE : 1 DATE: I I 

I I 
CXFE NLMaEil I C I N  h%V-QER I 

I 

I I I 
I 

I I 
CASE t W  AND ADDRESS I 

1 I 
i I 

I 

IGENEP3.L TELEPHONE Ho FOR Q U E S T I 3 N S  OR HELP 
I 

I 
/ OR Agency conEerence 

I 
I 

I 
I Fa i r  hearing i n f o m t l o n  
I and a s s i s t ance  
I 
I Record access 

I I 
I I Legal ass iscance  inEoriGation - I 
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This i s  t o  inforn  you t h a t  we intend t o  discontinue your home hea l th  s e rv i ce s  e f f c c t l v e  on 

He a r e  taking t h i s  actLan because we bel ieve  t ha t  you have t o ld  the  c e r t i f i e d  home heal th  agency lCHWil t ha t  

providing you with home hea l th  s e rv i ce s  t ha t  you no Longer want t o  receive home heal th  ee r r l ce s .  

If you know the  namc of the OucA t ha t  i s  providing you with home hea l th  a e w i c e s  now, p lease  wri te  the CHHA's 

name here :  

If you know the  address of t h i s  CLGLA, p lease  wri te  the address here :  . 

. . 

TEg T(lzCUIXTi0B HHICH ALLOWS US T O  DO THIS 13  18 lW(LXR 5 0 5 . 1 3 .  
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not~c.. YN MY for canlerencc by c a l l i n g  w a t  the n-0. a the t i c s t  msc thl.  norlca or bv .rdullnm 

I1 you Llve In: 

If you live m: 

11 you 11- in: 

n- lark CLW r m s % b f t m .  -. Inmllm. - - 5r.t- z.ldl r IIUL 4L1-4Ss4 

DtZVLU9Y.. C ) L . D w *  ( I Z h r  0.001. ULlPLR. -1- DT m t y 8  I 7 1 g l  ISl-4141 

ulqiny. -0-. bUrl9. Schq1.r. 5-ca. S t a u h n .  H a p .  or 

mtr. ~anrwr 17161 X 6 - 4 1 S I  

1 1 1  UdtLng~ By e d i n g  snqrlrtd CWY Of hcfh 9'998 O t  t h b  n o t l s e  t o  &c o t t l c e  of Admlnlatrazive Hearings. Ikr 
York scace C D p r s u Y  oL 6crviw.  P.0.  1930. Albany. Wcr Yo* 12101. P3eaae keep a copy !or y m r s e l f .  

n 
U I rmt L t r i r  hearing. I h e  y u u y s B  l s l o n  Id rmog bescac: 

I t  you requesr lair hearing. the State rl.ll 3cna pr 1 m t i c e  Lniomlng yu d the r l x  and place of chc hearing. 
YOU have the rlghE to bc rcprcscnr=d b lrd. cauu.1, a r d a t l . ~ .  r I r l d  or o t h r  pcr.on. or ro rqrrtame 
y~uc.elL A t  Ch* hrariop y n u  . w accornw or  schcr -=Uaciu. rill have c h s  o-r.unlsy t o  p r m m t  vr l t tcn  and 
oral evidemza to -U&C why the a d c m  Ilb.CUld DOt b. L I k Y I ,  U d l  u an oppmsumlcy t o  qu+;.clon m y  pc-m rho 
appr l r  a t  ch. heuLng. rlsll, y w  ham a rlsbC to bring n t n m s c i  UI speak in your tams. You should b r l w  co th 

hn.rL.rg ury w n n u  auEb u rhir noti-. d i a l  h i l l s .  oshlul mri~ioclw, letters. BE=. t h t  may be hrlpful i n  
prcolnclng yDur o s r .  

TO ~ l m m r a ~ r ~ n ~  rwa rtis r ight  t o  rccvicr p u r  -ac rccmd. - -eat. - have the right ro 
trc. c o p i u  nf docmmcs rhish  r= rill prcrcor anto mldcnrr zc r h c  t'ir k n r i n g .  A1.o. upon rcq4est.  y w  havm the 
right t o  trrc c o p ~ e .  of ocher -nu Lrcn rsur case r m s x d .  o l ~  the  m;riber ~ n d l c a t c d  on t h ~  t i sac  pago of c h i s  
~ c l c c ,  or send r r r i t m n  r-c t o  us at  the address l i rcrd I: the  top 01 cb. fxrsc prgc of chis noclsa. 



APPENDIX H 

MEMORANDUM 
DSS-524EL 

TO: All Social Services DATE: February 25,1994 
District Commissioners 

FROM: Bany T. Berberich SUBJECT: Further Camzano 
Assistant Commissioner instructions: retroactive 

relief 

This memorandum contains further instructions regarding the preliminary injunction issued on 
February 16, 1994, in Catanzano et al. v. Dowling et al. (USDC, WDNY). In Section IV of the 
Department's February 18th letter to social services districts and CHHAs regarding the Catanzario 
preliminary injunction, the Department infomed them that it would be providing such instructions 
regarding retroactive relief as soon as possible. 

The specific section of the court's order directing retroactive relief requires the State and County 
defendants to: 

"take immediate steps to provide notice and hearing rights to members of plaintiffs' class who have 
had their home health care services suspended, terminated or reduced without the benefit of notice, the 
right to a hearing or aid-continuing since November 15, 1993." 

To comply with this order, each social services district must review its case records on each home 
health services recipient for whom a CHHA conducted a fiscal assessment and, as a result of the fiscal 
assessment, reduced or discontinued (i.e. suspended or terminated) the recipient's home health services 
on or after November 15, 1993. 

Please note that the order does not apply to Medical Assistance recipients who were hospitalized 
when the CHHA conducted the fiscal assessment. In addition, the order does not apply to CHHA 
determinations to reduce or discontinue a recipient's home health services for reasons that are unrelated 
to the costs of the recipient's care when compared to 90 percent of residential health care facility costs 
and the recipient's failure to meet any exception criteria. 

Specifically, each district must identify each case that meets the following requirements: 

a. The CHHA conducted a fiscal assessment on a Medical Assistance recipient who, at the time of 
the fiscal assessment, was receiving home health services from the CHHA and was not hospitalized, 
and the CHHA reduced or discontinued the recipient's home health services on or after November 15, 
1993, as a result of the fiscal assessment; 

b. The social services district agreed with the CHHA's determination that the recipient's home 
health services should be reduced or discontinued on or after November 15,1993; and 

c. The social services district did not provide the recipient with a timely notice and an opportunity 
for a fair hearing to review the determination that the recipient's home health services should be 
reduced or discontinued. 

Social services districts and CHHAs have the following responsibilities for each home health 
services recipient who meets the requirements set forth in a - c, above: 

1. The social services district must notify the CHHA of each recipient whom the district has 
identified as meeting these requirements. 

.. For each recipient who the district has determined meet these requirements, the CHHA must 
reinstate the home health services that the recipient received immediately prior to the CHHA's 
reduction or discontinuance made as a result of the fiscal assessment. The CHHA must notify the social 
services district when it has reinstated the recipient's home health services. 



3. For each such recipient, the CHHA must then complete a new fiscal assessment in accordance 
with the provisions of 92 ADM-50 and notify the social services district of the results of the new fiscal 
assessment in accordance with 18 NYCRR 505.23(c) and 92 ADM-50. 

4, The social services district must send the recipient a timely notice and an opportunity to request 
a fair hearing to review any proposed reduction or discontinuance that the CHHA proposes to take as a 
result of the new fiscal assessment that the CHHA has completed in accordance with Step 3, above. The 
district must use the appropriate fair hearing notice attached to 92 ADM-50, but must modify the notice 
as follows: 

Agreement on Reductions: 

When the social services district agrees with the CHHA that the recipient's home health services 
must be reduced, the social services district must send the recipient a timely "Notice of Decision to 
Reduce (Fiscal Assessment) Home Health Services" (Attachment 4 to 92 ADM-50). Please note that 
the social services district does not refer these cases to the local professional director or designee. In the 
"BECAUSE section of the notice, the district must thus cross out the words, "Local Professional 
Director or designee," and insert the words, "social services official," so that the sentence reads as 
follows: "Your case has been reviewed by the social services official and it is hisher determination, 
based on your current medical condition, that your home health care service's must be reduced." 

Agreement on Discontinuances: 

When the social services district agrees with the CHHA that the recipient's home health services 
must be discontinued, the social services district must send the recipient a timely "Notice of Decision to 
Discontinue (Fiscal Assessment) Home Health Services" (Attachment 5 to 92 ADM-50). Again, please 
note that the social services district does not refer these cases to the local professional director or 
designee. Consequently, in the fxst sentence of the second paragraph of the notice, the district must 
cross out the words, "the Local Professional Director or designee has," and insert the words, "the social 
services official," so that the sentence reads as follows: "We are taking this action because the social 
services official has decided that:" 

5. The social services district must notify the CHHA of each recipient who timely requests a fair 
hearing with aid-continuing. The Department's Office of Administrative Hearings will notify the social 
services district of all such recipients. 

6.  The CHHA must not reduce or discontinue the recipient's home health services until the 
effective date of the notice and must continue to provide the recipient with aid-continuing upon being 
notified by the district that the recipient has timely requested a hearing with aid-continuing. Aid- 
continuing is defined as the same type of home health services, at the same scope and frequency, as the 
recipient received immediately prior to the reduction or discontinuance made as a result of the fiscal 1 
assessment. 

k-- 
i 
k 

The Department will issue instructions as soon as possible regarding notice and fair hearing rights for 
home health services applicants. Pending such further instructions, no fiscal assessments are to be 
performed on any MA recipient who f ~ s t  applies for home health services on or after February 16, 
1994. I 

f - 
r 
i 

Please contact Mary Jane Comoy of my staff, at (518) 473-5565, should you have any questions - 
regarding your responsibilities under this preliminary injunction. 

Historical Note 
Sec. filed Oct. 31, 1978; amd. filed June 28, 1988; repealed, new filed: Sept. 26, 1991 as - .  

emergency measure; Dec. 13, 1991 as emergency measure; Dec. 13, 1991; amds. filed: June 
22, 1992 as emergency measure; July 1, 1992 as emergency measure; Sept. 29, 1992 as 
emergency measure; Nov. 27, 1992 as emergency measure; Nov. 27,1992; April 11, 1996 as 

(: 
emergency measure; July a, 1996 as emergency measure; Sept. 4, 1996 as emergency measure;. 
Oct. 31, 1996 as emergency measure eff. Oct. 31, 1996. Added Appendix 1. 
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Viewing Section 763.5 - Patient referral, admission and disch.arge 

Effective Date: 03/23/94 
Title: Section 763.5 - Patient referral, admission and discharge 

763.5 Patient referral, admission and discharge. The g o v e m g  authority shall ensure that decisions 
regarding patient referral, admission and ascharge are made based on the patient's assessed needs and 
the agency's ability to meet those needs in a manner that protects and promotes the patient's health and 
safety and does not jeopardize the safety of personnel. Such decisions shall reflect a commitment to 
providmg authorized practitioner ordered care and services while honoring the patient's expressed needs 
and choices to the extent practicable and shall be made in accordance with the provisions of this section. 
For the purposes of this Part, authorized practitioner shall refer to a doctor of medicine, a doctor of 
osteopathy, a doctor of podiatry or any other practitioner authorized under Federal and State law and 
applicable rules and regulations to provide medical care and services to the patient. 

(a) The initial patient visit shall be made within 24 hours of receipt and acceptance of a community 
referral or retun home fiom institutional placement unless: 

(1) the patient's authorized practitioner orders otherwise; or 

(2) there is written documentation that the patient or family refuses such a visit. 

+ (b) A patient shall be admitted to the agency after an assessment, using a form prescribed or approved 
by the department, is performed during the initial patient visit, which indicates that the patient's health 
and supportive needs can be met safely and adequately at home and that the patient's condition requires 
the services of the agency. 

(1) Ln determining whether a prospective patient's health and supportive needs can be met safely at 
home, the agency shall consider for adrmssion a prospective patient who meets at least one of the 
following criteria: is  self-drrecting; is able to call for help; can be left alone; or has informal supports or 
other community supports who are willing, able and available to provide care and support for the patient 
in addition to the services being provided by the agency. For purposes of this section: 

(i) A self-directing patient means an individual who is capable of making choices about hisher clinical 
care and activities of daily living, understanding the impact of the choice and assuming responsibility 
for the results of the choice, or has informal supports willing and able to provide advise and/or direction 
on behalf of the patient, if needed, in accordance with State law; 

(ii) A patient who is able to call for help means an indrvidual who is physically, mentally and 
cognitively capable of initiating effective communication to individuals outside the immediate presence 
of the patient who can provide timely assistance to the patient; 

(iii) A patient who can be left alone means an individual who, based on hisher physical, mental and 
cognitive capability, does not require the continuous presence of another individuaI to meet hisker 
minimal ongoing health and safety requirements; and 

(iv) Informal supports or other comnunity supports means fiends, relatives or associates of the patient, 
whether compensated or not, unaffiliated with the agency, who are able, available and willing to provide 
needed care, support and other services to the patient during the periods agency personnel are not 
present. Such supports may include personnel of an adult care facility in which the patient resides. 

(2) The agency shall not be required to adrult a patient: 
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(i) who does not meet any of the criteria of paragraph (1) of this subdivision; 

- .- - . - - . 
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(ii) when conditions are known to exist in or around the home that would imminently threaten the safety 
of personnel, including but not limited to: 

(a) actual or Likely physical assault which the individual threatening such assault has the ability to carry 
out; 

(b) presence of weapons, criminal activity or contraband material which creates in personnel a 
reasonable concern for personal safety; or 

(c) continuing severe verbal threats which the individual making the threats has the ability to carry out 
and which create in personnel a reasonable concern for personal safety; 

(iii) when the agency has valid reason to believe that agency personuel will be subjected to continuing 
and severe verbal abuse which will jeopardrze the agency's ability to secure sufficient personnel 
resources or to provide care that meets the needs of the patient; or 

(iv) who, based on previous experience with the delivery of care from the agency, is known to 
repeatedly refuse to comply with a plan of care or others interfere with the patient's ability to comply 
with a plan of care agreed upon, as appropriate, by: the patient; the patient's family; any legally 
designated patient representative; the patient's physician; agency personnel andlor any case management 
entity, and such non-compliance will: (a) lead to an immediate deterioration in the patient's condition 
serious enough so that home care will no longer be safe and appropriate; or 

(b) lnake the attainment of reasonable therapeutic goals impossible. 

(3) The assessment shall be conducted by a registered professional nurse, except in those instances 
where physical therapy or speecManguage pathology is the sole service prescribed by the patient's 
physician and the agency elects to have the therapist conduct the assessment. 

(c) At the time a determination is made to deny a patient admission based on the criteria listed in 
paragraph (2) of subdivision @) of this section, the agency shall determine whether the patient appears 
to be eligible for services from the local Protective Services for Adults program in accordance with the 
criteria set forth in subdivision (b) of section 457.1 of 18 NYCRR. 

(I) If the patient appears to be eligible for such services, the agency shall make a referral to the 
appropriate local Protective Services for Adults program. Such referral shall indicate the patient's 
ongoing care needs and the reason for the decision not to admit. 

(2) If the local Protective Services for Adults program accepts the referral, takes action to address the 
problems preventing adrmssion and notifies the agency that such problems have been resolved, the 
agency shall reassess the patient to determine whether admission has become appropriate or remains 
inappropriate. 

(d) Any patient who is assessed or reassessed as inappropriate for agency services shall be assisted by 
the agency, in collaboration with the discharge planner, the local Social Service Department and other 
case management entity, as appropriate, with obtaining the services of an alternate provider, if needed, 
and the patient's authorized practitioner shall be so notified. If alternate services are not inmediately 
available, and the local Protective Services for Adults program, the Office of Mental Retardation and 
Developmental Disabilities, the Office of Mental Health or other official agency requests that home care 
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services be provided on an interim basis, the agency may provide home care services which address 
minimally essential patient health and safety needs for a period of time agreed upon by the agency and 
the requesting entity, provided that the patient and family or informal supports, as appropriate, have 
been fully informed of the agency's intent to transfer the patient to an alternate service, when available, 
and have been consulted in the deveIopment of an interim plan of care. 

(e) Services which the agency provides shall be available to all persons without regard to age, race, 
color, creed, sex, national origin, disability, service need intensity, location of patient's residence in the 
service area, or source of payment. 

(0 Services shall not be diminished or discontinued solely because of the change in the patient's source 
of payment or the patient's inability to pay for care. 

(g) A discharge plan shall be initiated prior to agency discharge to assure a timely, safe and appropriate 
transition for the patient. 

-4 (h) A patient may be discharged by the agency only after consultation, as appropriate, with the patient's 
authorized practitioner, the patient, the patient's family or informal supports, any legally designated 
patient representative and any other professional p e r s o ~ e l  including any other case management entity 
involved in the plan of care. If the agency determines that the patient's health care needs can no longer 
be met safely at home due to the circumstances specified in paragraphs (4) and (5) of this subdivision, 
the agency must continue to provide home health services only to the extent necessary to address 
minimally essential patient health and safety needs until such time as an alternative placement becomes 
available and such placement is made or the patient or the patient's legal representative, who has the 
authority to make health care decisions on behalf of the patient, makes an informed choice to rehse such 
placement. As appropriate, the patient and family or informal supports, any legally designated patient 
representative and any other professional personnel including any case management entity involved, 
shall be fully informed of the agency's intent to discharge the patient to an alternate service, when 
available, and shall be consulted in the development of an interim plan of care. Discharge shall be 
appropriate when: 

(1) therapeutic goals have been attained and the patient can b c t i o n  independently or with other types 
of community support services; 

(2) conditions in the home imminently threaten the safety of the persome1 providing services or 
jeopardize the agency's ability to provide care a s  described in subparagraphs (ii) and (iii) of paragraph 
(2) of subdivision (b) of this section; 

(3) all agency services are terminated by the patient; 

(4) the patient, the patient's family, Lnforrnal supports or any legally designated patient representative is 
non-compliant or interferes with the implementation of the patient's plan of care and the scope and effect 
of such non-compliance or interference: 

[i) has led to or wiIl lead to an immebate deterioration in the patient's condition serious enough that 
home care will no longer be safe and appropriate; or 

(ii) has made attainment of reasonable therapeutic goals at home impossible; and 

(iii) tbe llkely outcome of such non-compliance or interference bas been explained to the patient, or the 
patient's legally designated patient representative, family or mforrnal suppol-ts, and any case 
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management entity, as appropriate, and the patient continues to refuse to comply with, or others continue 
to interfere with the implementation of, the plan of care; or 

(5) the availability of home health services or community support services is no longer sufficient to meet 
the patient's changing care needs and to assure the patient's health and safety at home and the patient 
requires the services of a health care institution or an alternate health care provider. An agency may 
determine that the patient's health care needs can no longer be met safely at home by the agency if none 
of the criteria or circumstances of paragraph (1) of subdivision (b) of this section apply any longer to the 
patient. 

(i) If a patient is to be discharged in accordance with subdivision (h) of this section, and the agency 
believes there will continue to be a substantial risk to the patient's health and safety subsequent to 
discharge, a referral shall be made to the appropriate local Protective Services for Adults program or 
other official agency, as appropriate, at the time the discharge determination is made. 

(1) If the local Protective Services for Adults program or other official agency to which the patient has 
been referred accepts the referral, takes action to address adequately the problems leading to the 
discharge determination and notifies the home care agency that such problems have been resolved, the 
agency shall reassess the patient. 

(2) After reassessment, the home care agency shall determine whether action to discharge the patient 
should be discontinued or the discharged patient should be readmitted. 

Volume: D 
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