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SlRJLcp: Policy Quidelinas 

The purpoao of this manorandun is t o  reaffirm officm of Mdnistrativm 
Bearings' (Ouo policy oa the devmlopmnt of mn adequate hearing rmcord and 
related mmttmrs. 
mnormd um of May 1, lW1, concerning policy clarificatioas. These guidmlinms 
are premised upon the recognitior. that eac5 casm is uniqum mad ahUt be 
addressed in s c c o r h c a  with its particular circwtancms. 
h.aru)go arm designad a* a means Of offrriently reaolving dhputes betw*n the 
partias in a fund.manta1ly fair mumar. The Stat .  Acbninirtrative Procodarea 
Act, federal urd Departncatal regc1atior.s contalc procedural provisions vhich 
Lddrmss fundunntsl fairness. 
requirm 1.0. procedural M d  evidectiary rigor thar- civil courts. these 
guidelines are intended to provide hearing Dfficers r-th illustrativm 
instructions for ensuring fundamental fairrress. 

Portions of this memoradua were addreone3 previously in my 

AdministratLvm 

Bearing in mind that administrative baarings 

The content requiremeits for cotices of intent set fcrth in Part 3S8 
rdlmct Concorn for appellmtr' due process rights. Where a hearins iavolves 
a notice Of iater.t, the herring of2icmr muat revlaw the wafficiency of thc 
notice to asseas whether it ccqlies vita regulatory regair-ts and vhether 
m y  de:iciencies in the notice impinge on the appellant's due p r o c ~ s  righta. 
This aaaemamcnt must include ccrrsideraeion of the notico's dmficienciea. the 
issues fo r  raviev, the appellant's circumstances, m d  the need to direct 
Bpecific relief. This assessment should be condxcted on th. record and. where 
approp:iace. reZlmcted L? the decision. Thm hearing offi=er u.uc detecmine 
whether LO LlnC a notice void. requirm che SOfial oervices diocrict t o  provide 
additioaal infcnnrtion, or grant a receaa or adjou-ne on the appellant's 
bmblf. 

In mva1uacir.g the admquacy of a notice, the  hearing officer should 
consider if the appropriate notice was sent m C  if the mxpLaaation 02 Uu 
district's intended action, contained ia the notice, ie understandable by the 
particular amallant. A Ntice that fails to provide m y  reason or 
mxplmrtiJn for m interrded action ia void. A mticm that cite. the wrong 
rmgulazion as justifica+ion for the interrhd action or M unclmar explanation. 
while deficiu.t, rmy or may net be void. In every came invclving a deficiar.t 
notice, the bearing officer must ensuze that the deficieay dots not result in 
harm to the appellmt. 
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When doounente are intraduced at a haartng. by the agency or by the 

appellant, it iw important that they b. ldentified, M r k d .  and vwrhlly noted 
as they are mtered into the  record. 
b. marked in caae thm pagee should become meparared. (The  exhibit letter cr 
numb.r ehould be the pplr aurk mad* on a suwdeced documeat, a y  other 
notations msde by the hearing officer serve only to compromire cha integrity 
of tbe do-t). 
m opporcunlty to r e *  the documents introduced before proceeding. Where the 
dooumente h v e  not bean wean previoueiy. a brmf reeeea or en adjou-x m y  
b. necawoay. a* the huring ofticar deem8 appropriate. 
llmlted in Uew York City by the  decision in w, d c h  v i r a r  c h t  if 
documante or evidentlary pnckagea are m t  sent out tlwly &era requeeted, the 
notice of intent m e t  bc withdrawn. 

Each page of the aganey'r packer should 

The hearing cfficer e-hould enaura tha: all pertaee bve  hed 

This approach iD 

The hearing officer alro rhould ensure that the appallant is given a 
reaeonrblr 'irpgortunity to question the agency raprerantativr eoncerniag any 
documents that the social servicar d-atrict seeks to introduce, and to state 
m y  objactionw to the introduction of much evidence The agency also s W l d  
b. given the opportunity to quaation the appellant conctrdng m y  documontr 
introduced by the appellant at the herring. 

While it Car. b. difficult to focus on its importance in light of heavy 
calendar assigrmente. the development of a cmplete record is an asaeacral 
alemat of th. haarinp officer'# rerponaibilitias. In .&lition t o  Cha f o m l  
entry O f  boew.0r.t. dracurred above. the hearing officer a w t  mmk queetiona, if 
necessary, te complete the record, parrieularly vhcre the appellant 
demonetretcw difficulty or inability to quertioe A witness. (See 10 NYCPJf 
1 3 5 0 - S . 6 ) .  =is may involva tha questioning cf either party t o  elicit 
informutlcm that M y  not have boon volunceeroC dun to a lack of undaratandir.g 
of its relevance. 

The hearing officer muLt ale0 consider adjourning or recewsing a hearing 
vhere, in tha judgma-. of tba burring offisxr, it vould b. prejudicial to tho 
due proceew rights of the partiaa to go forward with the hearing on the 
rcheduled baring date. For example. ax adjounment may k granted f o r  an 
appellant to obtain additional relevanr supporting docmenution. where the 
heariag officer detrminee that there warn a good reacon f o r  the appellant's 
failure to produce it at the hearxw on Che flrrt rcheduld date .  T?rir M y  
include rituatione vhere lt ie found that M appellant did not know that a 
particular type of docuxnnt w r ; l d  have an effect on the outcome of the 
hearing. Wier. wuch u adjournment ie granted and it apgaus that the 
8ppellant is uncertain a8 tu exact;y w.ht doeunente are needed. the hearing 
officar #Wid make clear to the appellant w h a t  types of docuraente vould be 
preferred fornw of evidence ir. a particular case. 
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1 0  NYCRR S350-5 .9  provide. that tho 80Ci81 rorvicor agmncy h s  ch. 
burden of eotrtlishing t h t  it8 dotonnination w 8 8  corroc: rhrro the 18ruo for 
tho hearing hVolvO8 tho dirsontinumce. reduction or 8wporuion of bonefit8 
or morvicem. To meet its burden of proof, th. agancy n u t  emt.bli8h tact8 in 
support of th. k w i m  for tho action ar #:at& in  tho notice of dircontinornco 
or reductin. For ur!nplo. whoro Ch. 8g.33 h 8  decormined to imp080 a 
ranctiun for failuro to comply with work rules, the agency DUSC produce 
evidence M d l l 8 h i n g  the elements of tho appollurt'8 willful failure to 
cooperate without good 0 8 ~ 8 0 ,  or its de'.otminatlon cannot k 8ffi-d. 

The BJXdWl LB 011 the AppellUlt CO esCabli8h that 8 denial of bonefit8 Y8r 
incorrect. or that the benefit level de:em.ined by tho agancy is inadagruto. 
When 8n 8pp.llmt ClliaS, for inSt.nCe. that hi8 or ho; baafit8 havo bean 
in8doquatO for a long p.riod of time (0.9.. *since 1992.1. the rppellaat 
ehould bs questioned a8 to exactly h o w  the rrsistance wa8 h d e p w t o .  r8ther 
than requiring the agency to establ+sh that it was. 

sasauua 
Whw A deci8io11 turn8 on tho credibility of the 8ppollwt. tho baais for 

For example, if the appellmt'm testirmny is found to bo vague and 
the determkution rhould bo included in tho decirion as mpecifically a8 
possible. 
ineon8i8tant. aome oxpleaation ahouid be included to explain vhy it ir a0 
found. 
uric for finding &n appollant'r testimony incrodib:~. A baring ofticor may 
find uncorroberated tarCim6ny t o  b o ~  erodible. OtpOcially uIaero it im found to 
b. uncontradicted or internally consistent. 

P l u e e  note that the l a c k  of documentary ovidonce i. not A - 
Yerrirq officer8 must always dom~rutrato appropriate demeanor And 

taalnt8in. m d  appe8r to maintain. their impartiality prior t o ,  during. and 
aftor hearing.. Thia includes avo-ding ex-parte conversaticna vith either the 
agency or the appollr?t. or susgesting ta the partie. how the case MY k 
docided. O f f  -the-record dircurrionr s;lould also bo avoided; where cdch 
discussions do take place, a precise samury of tho conversation shosld k 
stated tor tho rocord. 8nd agreed u p  by the partiea, before proceeding. h 
simp1.r mthOd wuld be to 1 0 a w  the tape xccoxder running at all tiam. 
Cassette tmpor aro cheaper than litigation losses due to incomplete records. 
Lnd no time nosd k spent 8urmartriog off tho record activity. 
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