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m e  p r p n e  of this memranhnn k to sct forth office of Mministrative 
Hear-' (OAH) policy on said services districki' failures to amply with 
Fazt 358 of the Department's regulations, ard the resultir~~ difficulties 
hearing officers have in a d & q  specific directives. Inadequate mtices, 
the failure to prwide doamwts  to aip=llants before hearirys, ard 
u ~ ~ i l a b l e  case files at h e a r m  violate appellants' due pra;ess rig!Its 
a.d urdernine t!e hearing precess. F'requently, hear- officers are unable 
o ascezir adequaee informition to rrake decisiors that prwide spcific 
relief to appellants. 

'he Departmmt's supervisory reqvnsibilities aver social services 
Cistricts encapas ensurirg crmpliance vith Departnwt regulations, 
incluLbg regulations pertahiq to fair hearings. ?he OAH is reqmnsible 
for rwiedirq t!e propriety of e i a l  services &st-ict actions an3 ensur- 
apllants are afforded due p- protections. hhere social services 
districts fail to meet regulatory requirements, the QRH c u d  assure that 
NG\ failures do m t  interfere with a~pellants' due process righe. 

' he  clarification of OAH responsibilities set forth in this -rardrrm 
is inte-ded to ensure Statewide consistency ard, in cnnjunction with other 
efforts, to result in an Nmvement in  rial services district ccmpliara 
with Part 358. In a series of meetings, the G e d  Counsel ard OAH 
m q e r r e n t  discussed the issues d e s c r M  ahme ard developed vays to &ce 
their detrixmtal *ct on hearirqs an3 deter their future o=currence. 
mese issues have also beon dLoJssed with social services districts an3 
repmtatives of advccacy g n x p .  Specific areas of corcem are 
iradepate mtices a d  the failure to prwide requeted doorments before 
hear* ard case files at hearirgs. 

m e  mntent -ts for rutioes of i n m t  set forth in  art 358 
reflazt c o r n  for appellants' due process riqhts. Ln every hearirq 
h o l v i q  a nutice of intent, the sufficiency of the nutice is a threshold 
issue. R n i s i r q  the Lsue is not an affirmative respjnsibility of the 
apellant. hkere a h e a r i r q  involves a ru t i cm of intent, it is the 
mqmrslSility of the social services district to aFpear vith a aqy of the 
= L i e  of Lxmr. If the xrial services district canrot p-t the notice 
of intent,  it m u s t  vit.Ldraw its interdfxi action. hhen the ~ c i a l  services 



district dces present the notice of intent, the hear- officer xust r w i w  
the sufficiency of the notie to whether it -lies with m a t o r y  
requirPrrrents anl whether any deficiencies in the notice impirqe on the 
appellant's due p- ria-. lhis assessment mst irclude onsideration 
of the notice's deficiencies, the issues for review, the appellant's 
ciramstances, ard the need to direct specific relief. T h i s  assessment 
should be corducted on the remrd a d ,  where  a~prcpriate, ref lectod in the 
decision. The hear- officer rrPlst determine whether to fird a notice void, 
require the social services district to provide additional doamrentation, or 
grant a recess or adjounrment on the apzCLlant1s behalf. 

In evaluatiq the adequacy of a notice, the hear- officer should 
consider if the a~propriate notioe was sent a d  if the explmtion of the 
district's interded action is urderstanjable by the particular amlant. 
Where the social services district's determination was based on a twdget 
crmprtation, a copy of the w e t  or the basis for the amptation mst be 
prwided in or with the notice as mquird by 18 NYCRR Section 358-2.2n. 
Failure to meet this regulatory requirement makes a notice of intent void. 
A notice that fails to provide any reasan or explanation for an intended 
action is void. A notice that  cites the wrorq rqdation as justification 
for the intended action, while deficient, m y  not be void. In every case 
involving a deficient notice, the hear- of fiuzr mus t  ensure that the 
deficiency does not result in harm to the appellant. 

Pursuant to Section 22 (4) of the Social Servioes Law, fair hearings 
mst be requested within 60 days (90 days for food stamps) of the date of 
the action or failure to act by a scrcial semices district which is be- 
a m e d .  Where a hear- involves a notice of intent, = defect in the 
notice tolls the statute of limitations ( m t ) .  men the statute of 
limitations is tolled, the urderly* =its of the case mst be addressed 
uriless it is detennhd that the defects in the notice are so serious that 
the notie is void. RLis kird of determination n u s t  be made on a case by 
case basis as described above. 

The implementation of WMS generam notices of intent (sch-ed for 
early 1993) should greatly improve the quality ard consistency of notices. 
Until such improvements o a ~ ~ ,  hear* officers n u s t  scrutinize notices of 
intent for sufficiency, emsum aFpellants are not disadvantaged by notice 
defects, a d  void sericusly deficient noti-. 

18 NYCRR Sectian 358-4.2 (c) requkes a SCCidl semi- district, upon 
mest, to "provide to the a m l a n t  or appellant's representative ocpies 
of the doanaents to be presented at the fair hearing." Subsection (d) 

a similar requirement for "ccpies of any doosrents frun appellant's 
file which the appellant requests for p u p s e s  of hearing 

preparation." Social servi- districts were remirded of their obligations 
in this regard in 89 U-215. When a social -ices district fails to 
ccmply with 18 N Y m  Section 358-4.2, the hear- officer n u s t  ensure that 
the apllant is not disadvantaged. RLis means not only requiring the 
district to provide the a~prcpriate doanrrents but also giv- the a w l a n t  



the to rariew them. m e  hearing officer can order a short or long recess 
or an adjoufinnent ard direct the social sewices district to obtain the 
rquestd doarments. Ln appropriate c w ,  the hear- officer 
should preclude the district from suhnittirq the doamwts into wid-. 

18 NYCRR Section 358-4.3 mquizms that "a representative of the social 
-ices agency n u s t  appear at the hear- along with the case reaxd.tt 
Violatiom of Section 358-4.3 not only canpxunise appellantst due prooess 
rights, they also frequently w e  the hear- officer's ability to develq, 
a full record ard make specific dkectives. 

In New York City, for pblic assistarrce ard medical assistance cases 
ark- cut of notices of intent, settlements in two federal lawsuits 
(podrisuez an3 Annunziata) require the Hman Resouroes Mmmstza 

. . tion (HRA) 
to withdraw the underlyhq noties whenever ocmplete, relevant ard leqible 
case reards are not a~ilable at hear*. For all other situations in New 
York City ard for all hearm outside of N a  York City, the follwing 
guidelines apply: 

For violations of 18 NYCFiR Section 358-4.3, a recess or a d j m t  may 
be pruvided to enable the district to abtain the case record ard the 
appellant to review it. ?his approach is only apprcpriate when there is a 
strorq expectation that the district will cbtain the case record a d  that 
the appellant will not be harmed by the delay. Multiple adj~unrments are 
nut justifiable for this prpse. When the relaant case file materials are 
available, the hearing officer must ensure that the social services district 
provides the appellant or the appellantts representative with copies of the 
d a x m n t .  evidence upon w h i c h  it inter& to rely, as requked by 18 NYCRR 
Section 358-4.3 (a) . 

When a recess or adjournment is nut a~ropriate (e.g., emergency 
assistance issues, certain non-aid-contw cases) , the hear* officer 
must elicit the appllantts testixony a d  other evidence and, to the extent 
possible, make specific directives in the dezision. The hearing officer 
must rely on the appellant's crdible testirony an3 direct specific relief 
-istent with this evidence. In thcse - in w h i &  it is necessary to 
renrard to the social services district for recansideration or other action, 
the hear- officer nolst direct the district to act within a limited, 
specified time period (e.g. , eligibility arrd send awropriate 
notice within 10 days). 

Hearing officers must always demonstrate appropriate daneanor ard 
maintain, ard appear to &taint their impartiality prior to, durirq, ard 
after hear*. ?his includes avoiding ex-- conversations ard 
suggestirq to the parties h w  the case will be decided. Hear-  officers 
should make all requird statax=nts. Where an aid-continuirq issue 
arises, the hearing officer has the authority to direct the social servi- 
district to mntinue, W n t i n u e  or restore aid when appropriate. 



Ln sane cases, an appellant will prwida evidsnec for tha f h t  time 
bur* a hear* which was not prwided to the social sexvices dhtrict a t  
the tire the original determination was made. Where the evidence 
demrstrates that  a determination in the aFpellant s favor is x w  
m q r i a t e ,  the decision sha i ld  irdicate that the d e t e m h t i o n  of the 
district was correct when it was made h x t  that new evi- rmJ mquhes a 
different result. 

For a social services district that raxt inely fails to met regulatory 
requiranents, a directive in similar cases (18 NYCKR Section 358-6.3) should 
be issued r equ i r i ng  the dfstrict to review other cases for conformity w i t h  
the principles ard f bdbqs in the decision. 

lhese statements of p o l i q  are only a part of ax uverall effort to 
imprwe the hear- prw=ess. on-go- met- are being held w i t h  HRA to 
m l v e  problems in New York City hear-. We are assist* HRA in 
developirq appropriate mterials ard training for  its wrkers. W e  are also 
encouraging the use of a m f w  to resolve disputes w i t h a r t  hear-. A 
pilot test of center specific calerrdars is in progress. Legislation has 
been proposej. to strengthen our enforcemmt authority t h x q h  sanctions of 
social -ices d i s t r ic t s  for fai lures to amply w i t h  law, reJgulations, 
policy or h e a r i q  decisions. Added c a p b r  capability is be- prwided to 
social semi- districts to -rove access to and a-q of hearing 
information. 

These actions should help b retfuce the number of hear iqs ,  imprwe the 
quality of h e a r k s  ard d t  mre s ~ e c i f i c  directives to be made in 
hear* decisions: ?he ef for t s  of h e k r g  offioers ard supemishq hearing 
offiazrs to address social ser~ices districts' violations of reaulations an3 
to direct specific rel ief  in  hear- decisions are essential of t h i s  
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