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SIATE OFNEWYORK
$Jg3SpffiCptIRT._ ..._,_ COUNTYOFALBANY

In the Matter of the Application of
D0MI,NIC GTAQUTNTO

Petitioner,
DECI$ION and JTJDGIffiNT

For a Judgment Pursuaut to RII * or-o6-.STfi3g4
CPl.Rffticle 78 Iudex # Tzzo-os

-against.

COMMISSIONER OF NEW YORK SIATE
DEPART}dENT OF HEATTH AND THE
COMIVIISSIONER OF TI{E MONTGOMERY
COIJNTY DEPARTMEN.T OF SOCIAL SERVISES,

Respondents.

APPEARANCES

Piero & .Associates, LLC
Attorneys for Fetitioners
LouisW, Pierro, Esq,
ao Corporate Woods Elvd-
Albarry, NewYork rerr

Eliot $pitzer, Attorney General
.Attomeyn for Resp oudents
Jeffrey M. Dvorin, Esq. of Couasel
The Capitol
Albany, NewYork tzzz4

STE.PI{EN A FERRADINO, J.

Petitioner commenced this CPLRArticle 78 proceedhg to review a determination

which denied his Medicaid application and the directive of the NewYork Sute

Deparffient of Heahh G{IYSDOH) to purchase a single premium life annuity to generate

sufficient nonthly income for the benefit of petitioner's tife. Petitioner alleges the

determinatiou of I{YSDOH is arbitrary andcapricious. TheNfSDOH opposes the
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petition. Reepondent, Comnaissioner of the Montgomery County Depaffient of Sssial

Services (MCD$S) has not opposed the petition.

The petitioner andhis wife are reidents of Montgomery Cou:rty. In June 2oo4'

petitioner becane instihrtionalized (the "instihrtionalizpd spouse") and his wife (the

"communig slnuseo) renrained in the marital residene. In a notiee datd Novernber 8,

zoo4,MCDS$ determined petitiouer was not eligible for Medicaid for nursing facility

services as of August 2oo4 as he had excess resources in the amout of $5'4,o9e.66 and

excess incrome in the amourt of $rea.48. Petitioner requested a fair heariq on

November 16, ioo4. On April Lrh soo5, NJ|SDOH a,fErnedthe decision of MCD$S

deuyrng the Mdieid application for e.xcess resources. However, NYSDOH remanded

the rnatter to MCDSS and direeted it to determine tlre cornmunity spouse resoErce

allowance (CSRA) by utilizing the purchase of,a single preniuur life anuuity to generate

suffrcient income to provide the minimum montlly maintenance neds allowance

(MMMNA) for the conrmunitS' spouse.

To prwent theimpoverishment of the community spousethe Medicare

CakstroBhic Coverage Aet reErires the mmmuDity spousebe allotted a minirnum level

of monthly income refereed to as the 'omirimuul monthly needs allowance" (MMMNA)

sel,pUSC S $g6r-S[dlt3l; Social Services taw 5 g66-c[al[hl. flre commtrniS'spouse

is also eltitledto a "community qpouse resource alloneuce" (CSRA) to protect hirn or

her from being forced to spend donu his or her assets to qualify the institutional sporrse

for Medicaid. see, 42 USC g rg96,r-S tfltzh Social Services Iaw $ S66-ctzl[d]- Incosre

permitred to be transterred from the instutioxf,lized spouse to the comrnunity slnuse'

knowu as the "comruurity spouse, monthly inconre allowance (CSMIA), is not utilized in
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calculatiug the instihJtionalizd spowe's iucome to ofbet nurslng honre or other medieal

costs. see, 4IUSC $ Ug6r-S(O(r). Only resources of the oouple in escess of the

community spouse resourre allowance are taken into account in detenniuing the

instihrtionalized spouse's eligibility. see,4IUSC E rgg6r-S[cJ[e]. The commurity spouse

must be left with a zuffrcient arnount of resources,

Petitioner alleges by insisting that he purcham a single prerniun irnurediate life

aunuity ia order to inc,rease the CSRA and, to provide bis rvife with sufficient MMMNA is

a new rule created by NY$DOH and is in violation of the New York State Procedure Act'

Petitioner alleges tlat the NYSDOH had failedto cornplywith the procedures and

rrqrriremeuts of the State Administrative Procedure Act (SAPA) 5 ese.

Respondeut coutends that tJre dhective of NfSDOH to utilize a single premium

life annuity is done on a 'ocas€ by case basis and represents an interpretation ofthe

existing stahrtory reguireureuts". Respondent alleges tlat by directing the usage of an

annuity to increase the CSRAfor the community spouse does not establish a new nrle.

Respondeut dleges tle annuity method is not a.n across-theboard policy but rather one

of several nethods tlat canbe utilized in establishing an excess resource allowance.

The judicial standard of rwiewof administrative deterrninations puffiuant

to CPLR Article 78 is rvhet}er the determiaation is arbitrary and capricious, and a

reviewing court is therdore restdctedto an assssment of whether the action in

guestion was talcen 'without sound basis in reason and . . - without regard to the fatts."

Mfrter of Pell u. Bsard of Edueation,g4}IY ed sr- (tg74). The test usually applied in

decidiug whetler a determination is arbitary and capricious or an abuse of discretion is

whether the detennination has a rational or adequate basis. Hein?, v. Broumr So lrrf sd
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9gg (rggs). The reviewing coufi in aprmeeding pursuant to CPLRArticle 78 will not

substitute its judgment for that of the agency unless it clearly appesrs to be atblhanl',

capricious or conrary to the law. Mafier af Flaclcn v. Onondaga Ia ndfift,SE6tem, 6g frry

2d gS5 (t98zJ; Akpanu. Kocl?o 75 NY rd 56r (rgqo).

'When the judgment of the agency involves factual evahmtions in the area sf the

agenq/s erpertise and is supported by the recCIrd' such judgnent mustbe accorded

greatweight andjudicial deference." Matterof Flacleev.OnondagalanffiI'Sysfem,

suprc, 963. Moreover, in order to maintain the limited nahrre of revierv, it is incunrbent

upon the eourt to defer to the ageney's mnsfrr:ction of statutes and regulations that it

administers as lorg as tlat constnrction is not irrational or unreassnable, Albwrc u.

Kirby g6 I{Y gd 5a6 (1975). The Court must give deference to and not substihte its

judgnrent for factual evaluations witbh the agendo anea of e,:Eertise. Matter af

Rodrigaezu. Perales, 86 NY ad g6r (tqg5).

lltre Medieare Catastrophic Coverage Act provides prntec'tion for the eomrnunity

spollse from pauperization as a result of the institutionalization of his or her spouse.

Matter of Golf,u.N. y.S. Depl of Social Sernti,ces, 9r NY zd 6S6 (rgg8). The Act provided

for an allowance to the eommunity spouse's income in order to bring the comnrunity

spousels income up to a mininun monthly needs allowance specified in the stafirte, see,

USC g rgg6r-S[d]; Schachner u. Perales, 85 NY 2d 316 (1995).

Prior to 2oo5, the NYSDOH elculated the CSRAby determining the araount of

assets which vr€tre required to generate interest or dividend iocome sufrcient to prwide

the conrmunityspouse rvith the MMMNA" *q Malter of the Appeal of Thomas D.,

g / zo I zoo4, FH#4o6eBgSY; Metter of Appeol at Jarnes T., 9 / tl zoo4, F'H case
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#415o239N1;Matter of theAppealof CharlesC.,S/r5/aoo3, FHcase #39o9r99P.In

Mattq of the Appeat of Charlee C., the NYSDOH deterrmiued

The Agency arguedthat $5o,ooo in rcsources worrld.be suffici€nt to
make up the shortfall in the communiry spouse's montlly inmme,
reasoning that ttre cornmunity spouse could. purchase an annuity for
$So,ooo that would generate uront}ly income of $+16.62 per month
based upon the community spouse's }ife expectanry of ro.2z1 years. While
tbe argrment is novel, there is absolrrtely no legal zupport in statute
or re8ulati:on tbat-would direct a..cqBEUniEr Sr institutjonalized spo,use

(emphasis added)

The Departrrent of Health clearly stated that it lacked an;r legal basis or autlorizatisn to

direct a communiq or institutionalized spouse to purchase a particular type of

inveshent. In this action,'the NYSDOH has not erplainedits change of methodology in

the calculation of the CSRA for the com:nrurity spouse . lWren an agEncy alters its pnor

polt"y and interpretation of Ia*', it rnust explain its reasons for doing so or its

determination shall be r€versed on tbe law as arbitrary. Matter of Charles A. Field

Deliuq 9eruice, Inc., 66 I.Il' ed St6 (rg8S).

NYSDOH's determination that the community spouse rnayattain the MMMNA

with the purchase of a singe pnemium immediate aunuitylacks a rational basis, is

arbitrary and capricious and has no basis in law, Hoff-manu. Comm? of the Erie W.

DepT oI Soe. Serus. & CwzmrT of the Neus York State DW's of Health, Er[e County

Speciat Terur, Donna Siwek, J.S.C., dated December 2, 2oo5. Furtherrnore, "the

Deparhent has exceeded its legal authoriry because as pointed out in its prior nrling in

Matter af Charles C. (supre), it has no authority to direct petitioner to pursue a

particular unvesbnent." Parlcs u.Maary ef al, Sulliva:n County Special Teurlr nobetA.

a4s.. ,,tlre 4genclr arEunent rnust be dismlqEpd ryijhgUt merit.
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Sackett, J.S.C., dated February 14, aoo5. After a review of tle recod, the Court

cpncludes that the directive of the respondent to utilize a single premium ltfe annuity to

attain the MMMNAis arbinary and caprieious and }acks a rational basig. Tte Fair

Hearing Decision dated November I, zoo4 andthe determination of NYSDOH dated

April tr4, 2oo5 are hereby vacatd.

Petitioner also seeks cmts, dirsbursenrents and attorney fem pursuant to 4a USC

$$ r98g, rg88. Petitioner is hereby awarded eosts, disbursements and attorneyfees.

.Eloussman v. Cirbg,g6 AD ed Uq(rqSg), The attorneyfor petitioner is to subruit aa

affidavit of services rvithin trvo weeks from t}le date of this decision on noticeto

respondents

The CPLRArtiele 78 petition is granted,Aby relief not specifically$anted is

denied. This decision shall constitute the order and jud,grnent of the Court. The origiual

pallers shall be forwarded to the attornqn for the petitioner for filing aad eauy.

Dated: Cl& zl, zotl
Malta, NewYork

_4 6,.H
SIEPFIEN $. FERRADNO, J.S,C.

Page -F



Pape.rs Received and Considered:

Noticeof Petition dated December S, zoos

Verified Petition dated December S, soo5 witb attached erhibits

Petitioner's Memorandum of LawdatedJauuary 2?,2clc,6 with attached exhibits

Verified Ansr,r,er dated February 9, g006 with attrached exhibits

Reslrcndents' Memorandum of law dated February to, eoo 6

Affirmation of Iorris W. Pierro, Esq. dated February 16, 2006 with attached exhibits
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