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INTRODUCTION 15 MINUTES 

MAINTAINING INTEGRITY 
AND INDEPENDENCE OF ALJS 10 MINUTES 

AVOIDANCE OF IMPROPER 
ACTIVITIES/ APPEARANCE OF 
IMPROPRIETY 10 MINUTES 

LIMITATIONS ON EXTRA JUDICIAL 
ACTIVITIES OF ALJS 10 MINUTES 

INAPPROPRIATE POLITICAL 
ACTIVITY 10 MINUTES 

PERFORMANCE OF ALJ DUTIES 
IN AN IMPARTIAL AND 
DILIGENT MANNER 35 MINUTES 

Maintaining professional competence 
Demeanor at the hearing 
Performance in an impartial manner 
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Unrepresented parties 
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HEARING RECORD/ DECISION 
AFTER HEARING 

CONFIDENTIALITY OF RECORDS 
AND HEARING PROCEEDINGS 

CONCLUSION/ 
QUESTIONS-ANSWERS 

5 MINUTES 

10 MINUTES 

15 MINUTES 
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LEGAL SOURCES 

New York State Model Code for ALJs(N. Y. S. Bar Association) 

9 NYCRR 4.131 (Executive Order 131) 

State Court Cases 
Lizotte v. Johnson 
Nembhard v. Turner 
Roche v. Turner 

Federal Court Cases 
Goldberg v. Kelly 

State Administrative Procedure Act- Part 300 

18 NYCRR Part 358/ OTDA Fair Hearings 

State Manual for Administrative Law Judges (N. Y. S. Dept. of Civil Service) 

Section 136 of the Social Services Law- Confidentiality of welfare records 

Federal and State "Hatch Acts" 
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I. I 

A. Ethics in the public sector-Goal is not to 
satisfy the needs of an employer but 
rather the public interest 

B. ALJ- Independence and integrity 



WH I I 
I 

A .. For the appellant it ensures their 'due process .' 
rights have been met 

Bo For the public it ensures their confidence in 
the adjudicatory process 

Co Ethical conduct by ALJs and Judges supports 
the willingness of the citizenry to adhere to 
judicial decisions 



WH 
I 

A. Credibility of the process 

Be Professionalism· 

C. Quality of services 

D G Confidence 

I 



WHAT 
THI 

A.· Integrity 

I 
I 

B.Objectivity/ Impartiality 

C. Professional Competence 

D. Professional behavior 

I 



ISSU I 

A. Integrity and independence of the 
.. administrative judiciary (Canon 1) 

I 

B. Avoidance of conduct which is improper or 
gives the appearance of impropriety (Canon 2) 

C. Appropriate conduct involving extra judicial 
activity (Canon 4) 

D. Political activity (Canon 5) 



III 
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" . 

. . :E. PerfoflTIance of duties impartially; and dutifully 
(Canon 3) . 
I-Professional cOlnpetence 
2-Demeanor at the hearing 
3-Impartiality 
4-0pportunity to be heard 
5-Unrepresented appellants 
6-Recusal 



F. Tl1erecord and the decisi0n a er hearing ... 

G. Confidentiality requirements relating to 
public assistance 

] 
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• "Thefunclamental requisite ef dueprQceSs of 
. law is the opportunity to be heard .... 

which must be tailored to the capacities 
and CirCUlTIstances of those who are to be 
heard." 397 U 254,267-269 

.,'. ·"r .. , .: 



A.Model State Code of Ethics for ALJ s 

B.ExecutiveOrder 131 (9· CRR4.131) 

C. Court decisions 

D. SAPA- Part 300 

. E. 18 NYCRR Part 358 
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A.ALJs 1llust estab lis~;maintailla)1d support high < 

'standards:ofc'ol1duct so that the integrityal1d ,'. .' ." 
independence of the administrative judiciary is 
preservedo 

Bo Issues regarding state agency ALJ panels as opposed 
to a centralized hearing authority 

1. Quotas 4-13 1-ILD 
2. Perforlnance evaluations, salary- 4-131-II.C 

3. Pressure 4-131-ILE 
4. Physical separation of ALJ staff- 4-131-ILB.4 



INTE I I 
( 

III 

1~1iIIII ) 

.·C.Deference iaA J rulings depelldso!i· 
public confidence in the integrity and·· 
independence of ALJ s- An ALJ's 
integrity in turn depends on their ability 
to act without outside influence 



INTEG I I 
( 

IIIlI 

Inu ) 

. .D. 'Issues: (Manual \p. 32) 
.Fraternizing with the agency 
ALJ cannot- have a personal stake in the 

outcome 
- be related or closely associated 

to a party 
- be prejudiced or biased to a party 



INTEG I I 
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III 
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E.lnsulation- There is a need for insulation of the 
agency decisionlnal(ers- Manual p. 36/ 

. . 

Executive Order 131 

-Physical separation of ALl staff 
- owever, agency staff can respond to ALl 
questions "to assure the quality of the decision 
. and/or to promote consistency 



III. I I 

A.ALJ')sconductmust ensure the integrity and 
impartiality of the administrative adjudicatory 
process. 

Be ALJs cannot: 
1. Allow relationships to influence alld ALl's conduct or 

judgmellt 

2. Lend the prestige of the office to advance any private 
or personal interests (speeding ticl(ets) 



III 

I 

, , 

3.' Permit others tocollvey the impression that 
they are in a position to influence the ALJ ' 

40 Be a member of any organization that 
practices invidious discrimination 

50 Publicly comment on matters currently 
before the ALI 
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A.:Extrajudicialconduct should, be' conducted so 
that it: 

1. Does not cast doubt on the ALJ's capacity to act 
impartially 

2. Does not detract froln the digl1ity of the office 

3. Does 110t interfere with the perforlnal1ce of ALJ duties 

4. Is not incompatible with the standards of 'judicial 
office." 



ntin 

. , . , 

" Hi. Issues :ALJs . 

1. May speak, write, lecture 
2. Should not accept appointment to a 
government commission if it would cast 
doubt on their ability to be impartial 
3. Can be members of organizations 
devoted to improving the bar (NY BA) 



ti 

... ·4. Should not be officers of organizations that 
willlil(ely' appear:before the ALJ 

5. Can engage in charitable worl( 

6. Can only accept gifts within specified 
limitations (State Public Officers Law) 



nti u 

c. Outside practice of law 
1.OTDA outside employment issues 
20Can practice if: 

does not affect the independent judgment of 
the ALJ 

no conflicts (party appearing before the 
ALJ) , 

can't appear before your own agency 



ti 

3~Compensation-Must be reasonable for·the 
work performed 
Cannot be excessive or give the 
appearance that the compensation is an 
attempt to influence 

D. Business relationships- conflicts 

. .. . . .". .. ',' ~ . , . . ,"" . 



· IN I I 
I I 

A. ALJ smust refrain from inappropriate 
political activity 

1. Leader or COllluittee person in a political 
party 

2. Cannot publicly endorse a candidate as an 
ALJ 

3. Can't mal(e speeches or solicit funds as an 
ALJ 



ntl u 

4. Gannot bea candidate for nonjudicial 
office (Hatch Act) 

5 G Other issues- State and federal Hatch 
Acts 
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..... ·· •.. ~4~·~U;iiencel~~tli~~la~~ thX~' incf~ae~.CLE, 

legal updates 

B.Demeallor at the hearing- an ALJ shall require 
decorum and order in proceedillgs 

1. ALJ MANUAL (p. 87)- The proceedings should be 
somewhat informal - k:ey words:patiel1ce and 
courtesy 



m n r t h 
I\IlI 
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" 

,2.i Thejl)fonnaTity:is intend~<i to givethejl11pres~ion 
that.the he(ltin,g,is,I,NOTaboutgaining l advC\Qtag~by • ", ' 
use of technicalities ' " , " " ,',' , 

30 The hearing in fact is an inquiry into the relevant 
facts and law 0 

40 The ALI must balance this informality with the need ' 
for decorum arid the 'necessity to mal(e an 'orderly and' 
proper record 



Impartial 
III n I nn r 

·E.AnALJ shall/~perform their· duties in an .. 
.' ,,, ,,' , 

impartial' and unbiased 111anner 

Executive Order 131.II.A- "All proceedings 
shall be impartial, efficient, timely and fair." 

SAP A 303- "Hearings shall be conducted in an 
impartial manner." 



Imp rti I n 
( 

11!11 

I n 

""1'·'8'·~Ty' ",c,nD',.' '3'5"8" '5 '6 "Th h' "",Q ·"""·,·,,,~'h"'ll " , :.' t~, ,~;-e .. "L ,e ,.', earlng sa 
be conducted by an impartial ALJ.'~ 

TheALl shall require all persons 
appearing in the hearing from refraining 
from conduct or words that exhibit 
prejudice or bias 



Imparti I n 
( 

fII 

n I 

. What could constitute biased or prejudicial 
··behavior? 

n r 

Acting overly deferential or familiar with one 
party 
Disrespectful conduct 
Tolerance of inappropriate conduct 
Speech or gestures perceived as prejudicial or 
even harassment 



pp I I 
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., D . 1tn AEJ shall accord a: 11 persons in the:}iearing 
an opportUllityto be heard 

Ex-Parte Communications-4.131 II-B- An ALJ 
shall not communicate directly or indirectly in 
connection with any issue that relates to the 
hearing except on notice and the opportunity 
for all parties to participate 



x- g ( ti u 

What is permissible? 

Scheduling or administrative purposes that 
does not affect a substantial right of any 
party provided the ALl subsequently 
notifies all parties 

) 

J 



om p rt 111 
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What is permissible? 

An ALJ may communicate with a supervisor . 
or colleague on issues 

An ALJ may consult with an outside expert 

Can do so on the consent of the parties 

1 



pp rtunit t r .. 
I n u II!f 

rrl r 

AnALJ shall be attentitive to language 
.barriersOTDA has translators 

Title VI Civil Rights Act of 1964 

Ensure a proper record 



UNR I 

E. AnAL]· shall advance the ability of an 
unrepresented party to fully participate inthe 
hearing to ensure that the record is fully 
developed and that all rights are fully 
developed. 

Is~ue - The fine line -between being a neutral 
arbiter and an advocate 



Unrepr nt p rti 

18 NYCRR 35,8-5.'6 (b) 

, (2)~ Opening statement 

( tinu d) 

(3)- Elicit documents and testimony including 
questioning parties and witnesses, if necessary, 
particularly where the appellant demonstrates , 
difficulty or an inability to question a witness; 
however, the ALl will not act as a party's 
representative 



( nr pr nt 
IlliI 

I 
IlliI 

I U 

.. (4) Require an independeritmedi~al 
, ,',.... , 

assessment if needed 

(6) Adjourn the hearing if it would be 
prejudicial to a party 

(7) Require the attendance of witnesses or 
production of documents 



Unrepr t rti ( tinu d) 

" Rochev. ,Turner - W as ,'the client entitled to a medical 
exemption from WEP? 

Facts- Appellant requested Inedical exelnption/ denied by 
HRA 

Requested hearing, never received notice, defaulted/ 
discontinued due to default/ requests a hearing again 

Appellant has '2nd conference with HRA/medical 
exenlption granted but still discontinued due to default 



h 1II 

I u d) 

, ,,' '1 "' <, 

,NQ",Qpelliti.g, sta~em:entj.orbrder, of pr~selft",tion 
, 'PaIii~s spOk~' over~a.ch,other (poor record), 

" App~ilant:submitted hospital records & pr60finedical I 

exemption was granted (second tilne)' ' 
Decision- Conflicting HRA notices 

ALJ failed to ensure a complete record; no opening 
statement; failed to address who had the burden of proof 

F ailed to assist the pro- se appellant - "Due process 
considerations require that when a clailnant is un represented by counsel, 
the ALJ is>under a heightened duty to scrupulously and conscientiously 
probe all relevant facts." 



N I 
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Nembhardv . Tuiner-Appellant failed to attelid'a medicaL exam ( workfare} 
claiming illness 

Facts- Transcript 2 12 pages 
Previously exell1pted due to chronic ll1edical issues 
Appellant requested rescheduling of appointnlent/ told she could 

reschedule/ then discontinued 

Hearing-Agency documents subn1itted regarding notice to report/ nothing 
regarding appellant's request to reschedule (issue-"willfulness") 



Nembh r ur ( 

Decisi on-' Improper notice ( regulatory" cite)' 
Failed to elicit info fromHRA r.e 

appellant's alleged call . , 
requesting a resclledulil1g 

III 

I U 

No evidence regarding willfulness 
(Agency h~s burden of proof) 

) 

"Due process 0 0 0 stands for the proposition that a mandated 
hearing provide a pro se Appellant a meaningful 
opportunity to understand and participate in tl1e 
proceedings and to be adequately heardo" 



N 
( ) 

'd', " 

. Lizottev. Johrison- WasAppelIant entitled 
to a special foster care rate? 

Facts-Child had special medical problems/ 
Appellant denied increased foster care 
rate 

J 



Lizott III 

I U III 

D'ecision~ ALJfailed to: 

Explain or delineate relevant issues 
Provide appellant with an adequate opportunity to review 

exhibits (ALJ never identified them for the record) 

Ensure Appellant received adequate translation (interpreter 
never translated discussion between ALJ and HRA) 

Failed to fully develop tIle record (special needs of child, 
type of school, etco) 



Unr r l1li 

I 

nu I ( 

. -Needs to 'be a balance byhthe ALJ betweertbeing 
. an advocate and assisting an unrepresented 

party in fully developing the record 
-Without favoring the unrepresented party, the 

ALJ must guide the party through the hearing 
process 

-ALJ may be required to summarize in simple 
language the law and regulations 



nu I 
III 

I ) 

" 

ALJ tnay be required to· ensure ·that· all; procedural 
. issues (pre ,hearing and 'h·earing) are adhered to . 

ALJ may be required to question the unrepresented 
party and agency representative and to protect 

. the unrepresented party- from unfair cross -x. 



III I 
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A. 'A ,state'ALJ~halldisqualifyhimself/herself ' 
where the ALJ's impartiality might 'be in 
question 

B. 18 NYCRR358-506 (c)/ Recuse when: 
1. ALl previously dealt witll the substallce (could 

include personallmowledge) 

2. Has an illterest in tIle lnatter 

3. Has displayed bias or partiality 



.R I 

Ao 18NY CRR -6 01 Decision after hearing is, based 
solely on the record 

Bo SAPA 307-Decision shall include all findings 
and conclusions of law and contain a statement 
of the underlying facts supporting the findings 

Co ALJs cannot independently investigate the 
facts 

D 0 Avoid going off the record 



A.·SSL- 136 

B. HIPAA-Medicaid 

C. 18 NYCRR 369/ 18 NYCRR 357.2 - restricts 
disclosure of protected information to 
adlninistration of the program 

D. 18 NYCRR 360-8.1- HIV issues- Again 
restricted to administration of the program 

." "'"', ' 
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SUMMARY· 

QUE TIONS 

I 

. " .... : 
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PREAMBLE 

New York State's administrative legal system is based on the principle that an 
independent, fair and competent administrative judiciary will interpret and apply the laws and 
regulations that govern consistently with American concepts of justice. In'trinsic to all sections 
of this Code are precepts that state administrative law judges, individually and collectively, must 
respect and honor their office as a public trust and strive to enhance and maintain confidence in 
our legal system. State administrative law judges decide questions of fact and law for the 
resolution of disputes and are a highly visible symbol of government under the rule of law. 

the Model Code of Judicial Conduct for State Administrative Law Judges is intended to 
identify standards for ethical conduct for state administrative law judges, and to provide 
comprehensive and centralized guidance for judges in dealing with the ethical dilemmas that 
arise in the course oftheir duties. The Code of Professional Responsibility for Attorneys 
provides no such guidance, because state administrative law judges act in a quasi-judicial 
capacity rather than as advocates for clients. Further, not all state administrative law judges in 
New York State are attorneys. The New York State Code of Judicial Conduct (CJC) specifically 
excludes state administrative law judges from coverage. Both the American Bar Association 
(ABA) and the National Association for the Administrative Law Judiciary (NAALJ) have issued 
model codes for administrative law judges, but those codes make no reference to specific 
provisions in New York law that address state administrative law judges. Provisions in the State 
Administrative Procedure Act (SAP A), the New York Public Officers Law and Executive Order 
No. 131 provide some standards that cover state administrative law judges, but notliing 
comprehensive. In instances in which SAPA, the Public Officers Law or Executive Order No. 
13 1 set a standard for certain conduct that the Code addresses, the Code reflects and refers to 
those pre-existing standards. In this way, the Code provides a single reference document for state 
administrative law judges in seeking ethical guidance. The Code also seeks to do more than 
merely impose standards of conduct. The Code seeks to provide protection for the independence 
of state administrative law judges and, thus, enhance confidence our legal system. 

The Code consists of broad statements called Canons, specific rules set forth in Sections 
under each Canon, and Commentary. The Code also contains a Terminology Section and an 
Application Section. The text of the Canons and Sections, including the Terminology and 
Application Sections, is authoritative. The Commentary, by explanation and example, provides 
guidance with respect to the purpose and meaning of the Canons and Sections. The Commentary 
is not meant as additional rules. 

When the Code uses "shall or "shall not," it is intended to impose binding obligations. 
When the Code uses "should" or "should not," the statement is intended as hortatory and as a 
statement of what is or is not appropriate conduct, rather than as a binding rule. When the Code 
uses "may," the text denotes permissible discretion or, depending on the context, it refers to 
action that is not covered by specific proscriptions. 

The term state administrative law judge includes all hearing officers, administrative 
officers, hearing examiners, impartial hearing officers, referees or any other person whom a state 
agency has designated and empowered to conduct administrative adjudicatory proceedings. The 
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Code is intended to apply to all such quasi-judicial administrative officials, whether the persons 
serving that function are attorneys or not, and whether they are employed full time or part time, 
or retained on a contract or per diem basis while acting in their capacity as administrative 
adjudicators. 

Except where modified, the Code follows the language of the New York State Code of 
Judicial Conduct. The Canons and Sections contained in this Code governing state 
administrative judicial conduct are rules of reason. They should be applied consistently with 
constitutional requirements, statutes, regulations, administrative rules and decisional law and in 
the context of all relevant circumstances. The Code is to be construed so as not to impinge on 
the essential independence of state administrative law judges in making judicial decisions. 

The Code is designed to provide guidance to state administrative law judges and may 
provide a structure for regulating conduct if adopted by any agency. The Code is not designed or 
intended as a basis for civil liability or criminal prosecution. 

The Code is intended to govern conduct of state administrative law judges and to be 
binding upon them. It is not intended, however, that every transgression will result in 
disciplinary action. Whether disciplinary action is appropriate, and the degree of discipline to be 
imposed, should be determined through a reasonable and reasoned application ofthe text and 
should depend on such factors as the seriousness of the transgression, whether there is a pattern 
of improper activity and the effect of the improper activity on others or on the administrative 
judicial system. 

The Code is not intended as an exhaustive guide for conduct. Strict adherence to this 
Code would not exempt a state administrative law judge from applying other ethical standards 
that apply to any person. However, as noted above, this Code is designed to reconcile, 
encompass and expand upon the aspects of professional conduct addressed by the CJC and the 
ABA and NAALJ Model Codes for State Administrative Law Judges, as well as, where relevant, 
SAPA, Public Officers Law, and Executive Order No. 131, in order to provide a single source of 
guidance for state administrative law judges in the subject areas addressed here. 
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TERMINOLOGY 

The following terms used in this Code are defined as follows: 

(A) A "candidate" is a person seeking selection for or retention in public office by any public 
election, including primary and general elections and including partisan and nonpartisan 
elections. A person becomes a candidate for public office as soon as he or she makes a public 
announcement of candidacy, or authorizes solicitation or acceptance of contributions. 

(B) The "de2:ree of relationship" is calculated according to the civil law system. That is, 
where the state administrative law judge and the party are in the same line of descent, degree is 
ascertained by ascending or descending from the judge to the party, counting a degree for each 
person, including the party but excluding the judge. Where the state administrative law judge and 
the party are in different lines of descent, degree is ascertained by ascending from the judge to 
the common ancestor, and descending to the party, counting a degree for each person in both 
lines, including the common ancestor and the party but excluding the judge. The following 
persons are relatives within the fourth degree of relationship: great-grandparent, grandparent, 
parent, uncle, aunt, brother, sister, first cousin, child, grandchild, great-grandchild, nephew or 
niece. The sixth degree of relationship includes second cousins. 

(C) "Economic interest" denotes ownership of a more than de minimis legal or equitable 
interest, or a relationship as officer, director, advisor or other active participant in the affairs of a 
party, provided that: 

(1) ownership of an interest in a mutual or common investment fund that holds 
securities is not an economic interest in such securities unless the state administrative law judge 
participates in the management of the fund or a proceeding pending or impending before the 
judge could substantially affect the value of the interest; 

(2) service by a state administrative law judge as an officer, director, advisor or other 
active participant in an educational, religious, charitable, cultural, fraternal or civic organization, 
or service by a judge's spouse or child as an officer, director, advisor or other active participant 
in any organization does not create an economic interest in securities held by that organization; 

(3) a deposit in a financial institution, the proprietary interest of a policy holder in a 
mutual insurance company, of a depositor in a mutual savings association or of a member in a 
credit union, or a similar proprietary interest, is not an economic interest in the organization, 
unless a proceeding pending or impending before the state administrative law judge could 
substantially affect the value of the interest; 

(4) ownership of government securities is not an economic interest in the issuer 
unless a proceeding pending or impending before the state administrative law judge could 
substantially affect the value of the securities; 

(5) "de minimis" denotes an insignificant interest that could not raise reasonable 
questions as to a judge's impartiality. 
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(D) An "ex parte communication" is a communication that concerns a pending or impending 
proceeding before a state administrative law judge and occurs, directly or indirectly, between the 
judge and a party, or a representative of a party, to the proceeding without notice to and outside 
the presence of one or more other parties to the proceeding. 

(E) "Fiduciarv" includes such relationships as executor, administrator, trustee, and guardian. 

(F) "Impartial" denotes absence of bias or prejudice in favor of, or against, particular parties 
or classes of parties, as well as maintaining an open mind in considering issues that may come 
before the state administrative law judge. 

(G) An "impending: proceeding" is one that is reasonably foreseeable but has not yet been 
commenced. 

(H) An "independent" administrative judiciary is one free of outside influences or control. 

(I) "Integritv" denotes probity, fairness, honesty, uprightness and soundness of character. 
Integrity also includes a firm adherence to this Code or its standard of values. 

(J) To "know" denotes actual knowledge of the fact in question. A person's knowledge may 
be inferred from circumstances. 

(K) "Law" includes regulations as well as statutes, constitutional provisions and decisional 
law. 

(L) "Member of the state administrative law iudge's familv" denotes a spouse, child, 
grandchild, parent, grandparent or other relative or person with whom the judge maintains a 
close familial relationship. 

(M) "Member of the state administrative law judge's familv residing in the judg:e's household" 
denotes any relative of a judge by blood or marriage, or a person treated by a judge as a member 
of the judge's family, who resides in the judge's household. 

(N) "Non-iudicial oersonnel" does not include the lawyers or representatives of parties in a 
proceeding before a state administrative law judge. 

(0) "Nonpublic information" denotes confidential information of which a state administrative 
law judge become aware as a result of his or her judicial duties and which is not otherwise 
available to the public. 

(P) A "pending proceeding" is one that has begun but not yet reached its final disposition. 

CQ) "Political cmra~izatio~" ce!1otes '1 political party, political club or other group, the 

office. 
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(R) "Primarily emploved bv the state" means employed on a full-time basis or the equivalent 
or regularly scheduled to work the equivalent of20 hours per week at one or more state agencies. 

(S) "Public election" includes primary and general elections; it includes partisan elections, 
nonpartisan elections and retention elections. 

(T) "Require." The rules prescribing that a state administrative law judge "require" certain 
conduct of others, like all of the rules in this Code, are rules of reason. The use of the term 
"require" in that context means a state administrative law judge is to exercise reasonable 
direction and control over the conduct of those persons subject to the judge's direction and 
control. 

(D) A "state administrative law judge" is an administrative law judge, hearing officer, 
administrative officer, hearing examiner, impartial hearing officer, referee or any other person 
whom a state agency has designated and empowered to conduct administrative adjudicatory 
proceedings. The term "state administrative law judge" does not include the head of an agency 
or the members of a state board or commission. 
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CANON! 

A STATE ADMINISTRATIVE LAW JUDGE SHALL UPHOLD THE INTEGRITY AND 
INDEPENDENCE OF THE ADMINISTRATIVE JUDICIARY. 

An independent and honorable administrative judiciary is indispensable to justice in our 
society. A state administrative law judge should participate in establishing, maintaining, and 
enforcing high standards of conduct and shall personally observe those standards so that the 
integrity and independence of the administrative judiciary is preserved. The provisions of this 
code shall be construed and applied to further that objective. 

Commentary: 

[1.1} Deference to the judgments and rulings of administrative judiciaries depends upon public 
confidence in the integrity and independence of state adrninistrative law judges. The integrity 
and independence of state administrative 1m-v judges depends in turn upon their acting without 
fear or favor. Although state administrative law judges should be independent, they must comply 
with the 1m-v, including the provisions of this Code. Public confidence in the impartiality o/the 
administrative judicimy is maintained by the adherence of each state administrative lm-t, judge to 
this responsibility. Conversely, violation of this code diminishes public confidence in the 
administrative judiciary and thereby does injury to the system of government under 1m-v. 

[1.2} To the extent that this code conflicts with applicable statutes, regulations, or codes, 
including but not limited to the Public Officers Law, State Administrative Procedure Act, 
Executive Order No. 13 i (9 NYCRR 4.131), and any codes adopted by individual agencies, the 
more restrictive rule will govern. 

CANON 2 

A STATE ADMlL~ISTRATIVE LAW JUDGE SHALL AVOID IMPROPRIETY AND 
THE APPEARANCE OF IMPROPRIETY IN ALL ACTIVITIES. 

(A) A state administrative law judge shall respect and comply with the law and shall act at all 
times in a manner that promotes public confidence in the integrity and impartiality of the 
administrative judiciary. 

Commentmy: 

[2. I} [2A} Public confidence in the administrative judicimy is eroded by irresponsible or 
improper conduct by state administrative 1m-v judges. A state administrative 1m-v judge must 
avoid all impropriety and appearance of impropriety. A state administrative law judge must 
expect to be the subject of constant public scrutiny. Such a state administrative lm-v judge must 
thp~"o.fn-rp (!rrp;.1'"!t rpc:rrirrinnr;; nn the Judge "s cl)nauc! rna! rniqnr he vieHJea (JS hura'en.sorne h_v the 
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ordinmy citizen and should do so freely and willingly. 

[2.2] [2A] The prohibition against behaving with impropriety or the appearance of 
impropriety applies to both the professional and personal conduct of a state administrative law 
judge. Because it is not practicable to list all prohibited acts, the proscription is necessarily cast 
in general terms that extend to conduct by state administrative law judges that is harmful 
although not specifically mentioned in the Code. The test for appearance of impropriety is 
whether the conduct would create in reasonable minds a perception that the state administrative 
law judge's ability to carlY out administrative judicial responsibilities with integrity, 
impartiality and competence is impaired. 

[2.3][2A] See also Commentary under 2C. 

(B) A state administrative law judge shall not allow family, social, political or other 
relationships to influence the judge's judicial conduct or judgment. 

(C) A state administrative law judge shall not lend the prestige of judicial office to advance 
the private interests ofthe judge or others; nor shall a state administrative law judge conveyor 
permit others to convey the impression that they are in a special position to influence the judge. 
A state administrative law judge shall not testify voluntarily as a character witness. 

Commentary: 

[2.4 J [2CJ l\1aintaining the prestige of administrative judicial office is essential to a system 
of government in which the administrative judiciary must to the maximum extent possible 
function independently. Respect for the office facilitates the orderly conduct of legitimate 
administrative judicial functions. State administrative law judges should distinguish between 
proper and improper use of the prestige of office in all of their activities. For example, it would 
be improperfor a state administrative lmv judge to allude to his or her administrative judgeship 
to gain a personal advantage such as deferential treatment when stopped by a police officer for 
a traffic offense. Similarly, administrative judicial letterhead must not be used for conducting a 
state administrative law judge's personal business. A state administrative law judge who is 
authorized to practice law may not use or permit the use of a title or honorific such as "judge" 
or "honorable" in connection with his or her lmv practice. 

[2.5] [2C] A state administrative law judge must avoid lending the prestige of administrative 
judicial office for the advancement of the private interests of others. For example, a state 
administrative lmv judge must not use his or her administrative judicial position to gain 
advantage in a civil suit involving a member of the judge's family. In contracts for publication 
of the state administrative law judge's writings, ajudge should retain control over the 
advertising to avoid exploitation of the judge's office. As to the acceptance of mvards, see 
Section 4D(4)(a) and Commentary. 

[2.6J [2CJ Although a state administrative law judge should be sensitive to possible abuse of 
the prestige of office, such a judge may, based upon the judge's personal knowledge, serve as a 
reference or provide a letter ofrecommendation. 
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[2. 7J [2CJ State administrative law judges may participate in the process of selection of 
members of the judicimy and administrative judicimy by cooperating with appointing 
authorities and screening committees seeking names for consideration and by responding to 
official inquiries concerning a person being considered for a judicial position. See also Canon 5 
regarding use of a state administrative law judge's name in political activities. 

[2.8J[2CJ A state administrative law judge must not testify voluntarily as a character 
witness because to do so may lend the prestige of the administrative judicial office in support of 
the party for whom the judge testifies. Moreover, when a state administrative law judge testifies 
as a witness, a lawyer who regularly appears before the judge may be placed in the awkyvard 
position of cross-examining the judge. A state administrative lmv judge may, however, testify 
when properly summoned. Except in unusual circumstances where the demands of justice 
require, a state administrative law judge should discourage a party from requiring the judge to 
testify as a character witness. 

(D) A state administrative law judge shall not hold membership in any organization that 
practices invidious discrimination on the basis of actual or perceived age, race, creed, color, sex, 
sexual orientation, religion, national origin, disability, marital status, or any other protected 
status enumerated by law. This provision does not prohibit a state administrative law judge from 
holding membership in an organization that is dedicated to the preservation of religious, ethnic, 
cultural or other values of legitimate common interest to its members. 

Commentmy: 

[2.9 J [2D J Membership of a state administrative lmv judge in an organization that practices 
invidious discrimination gives rise to perceptions that the judge's impartiality is impaired. 
Section 2D refers to the current practice of the organization. Whether an organization practices 
invidious discrimination is often a complex question to which state administrative lmv judges 
should be sensitive. The answer cannot be determined from a mere examination of an 
organization's current membership rolls but rather depends on how the organization selects 
members and other relevant factors, such as that the organization is dedicated to the 
preservation ofreligious, ethnic or cultural values of legitim ate common interest to its members, 
or that it is infact and effect an intimate, purely private organization whose membership 
limitations could not be constitutionally prohibited. Absent such factors, an organization is 
generally said to discriminate invidiously if it arbitrarily excludes from membership on [he basis 
of actual or perceived age, race, creed, color, sex, sexual orientation, religion, national origin, 
disability, marital status, or any other protected status enumerated by law, persons who would 
othenvise be admitted to membership. See New YorkState Club Assn. Inc. v Citv of New York, 
487 US 1, 108 S Ct 2225, 101 L Ed 2d 1 (1988); Board of Directors ofRotarv Int!. v Rotarv Club 
of Duarte, 481 US 537,107 S Ct 1940,95 L Ed 2d 474 (1987); Roberts v United States Javcess, 
468 US 609, 104 S Ct 3244,82 L Ed 2d 462 (1984). 

[2.10 J [2D J Although Section 2D relates only to membership in organizations that invidiously 
u'i.scriJiiinaie on the basis 0.( actual vi" perc2iv£d agc, race, CI'"c'[;d, coler} sex, sc.:~~'!:a.! cn--lc:"?iatior!, 
religion, national origin, disability, marital status, or any other protected status enumerated by 
lmv, a state administrative law judge's membership in an organization that engages in any 
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discriminatory membership practices prohib ited by the law of the jurisdiction also violates 
Canon 2 and Section 2A and gives the appearance of impropriety. In addition, it would be a 
violation of Canon 2 and Section 2Afor a state administrative lmv judge to arrange a meeting at 
a club that the judge knows practices invidious discrimination on the basis of actual or 
perceived age, race, creed, color, sex, sexual orientation, religion, national origin, disability, 
marital status, or any other protected status enumerated by law, in its membership or other 
policies, or for the judge to regularly use such a club. Moreover, public manifestation by a state 
administrative law judge of the judge's knowing approval of invidious discrimination on any 
actual or perceived basis gives the appearance of impropriety under Canon 2 and diminishes 
public confidence in the integrity and impartiality of the administrative judiciary, in violation of 
Section 2A. 

[2.11J[2DJ When a person who is a state administrative lmv judge on the date this Code 
becomes effective learns that an organization to which the judge belongs engages in invidious 
discrimination that would preclude membership under Section 2D or under Canon 2 and Section 
2A, the judge is permitted, in lieu ofresigning, to make immediate efforts to have the 
organization discontinue its invidiously discriminatolY practices, but is required to suspend 
participation in any other activities of the organization. If the organization fails to discontinue 
its invidiously discriminatory practice as promptly as possible (and in all events within a year of 
the state administrative lmv judge's first learning of the practices), the judge is required to 
resign immediately from the organization. 
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CANON 3 

A STATE ADMINISTRATIVE LAW JUDGE SHALL PERFORl\II THE DUTIES OF 
ADMINISTRATIVE JUDICIAL OFFICE IMPARTIALLY AND DILIGENTLY. 

(A) Administrative judicial duties in general. The administrative judicial duties of a state 
administrative law judge take precedence over all the judge's other activities. The state 
administrative law judge's administrative judicial duties include all the duties of the judge's 
office prescribed by law. The standards below apply to the performance of these duties. 

(B) Adjudicative responsibilities. 

(1) A state administrative law judge shall be faithful to the law and maintain 
professional competence in it. A state administrative law judge shall not be swayed by partisan 
interests, public clamor or fear of criticism. 

(2) A state administrative law judge shall require order and decorum in proceedings 
before the judge. 

(3) A state administrative law judge shall be patient, dignified and courteous to 
parties, witnesses, lawyers, representatives and others with whom the judge deals in an official 
capacity, and shall require similar conduct of lawyers, representatives, staff members and others 
subject to the judge's direction and control. 

Commentary: 

[3.1] [3B(3)] The duty to hear all proceedings fairly and with patience is not inconsistent with 
the duty to dispose promptly of the business of the state administrative law judge. State 
administrative law judges can be effiCient and businesslike while being patient and deliberate. 

(4) A state administrative law judge shall perform administrative judicial duties 
without bias or prejudice against or in favor of any person. A state administrative law judge in 
the performance of administrative judicial duties shall not, by words or conduct, manifest bias or 
prejudice, including but not limited to bias or prejudice based upon actual or perceived age, race, 
creed, color, sex, sexual orientation, religion, national origin, disability, marital status, 
socioeconomic status, or any other protected status enumerated by law, and shall require staff 
and others subject to the judge's direction and control to refrain from such words or conduct. 

Commentary: 

[3.2J[3B(4)] A state administrative law judge must pelformjudicial duties impartially and 
fairly. A state administrative lmv judge who manifests bias on any basis in a proceeding impairs 
thefairness o/the proceeding and brings the judiciary into disrepute. Facial expression and 
b-~d'''' !(JY!gJ!ngp in (!ri'rlirinrt [I) oral corn;;l7Jnicuiiort. can ~ive to iJui"ties Oi"Zu'rv'.vcrs iOn [/i.e 
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proceeding, the media and others an appearance of judicial bias. Ajudge must be alert to avoid 
behavior that may be perceived as prejudicial. Prejudicial behavior may include (J) being 
overly deferential to one person, such as addressing a party, attorney, or representative by an 
honorific title such as "judge"; (2) being overly familiar with a person, such as referring to a 
party, attorney, or representative by his or her first name; or (3) being disrespectful or 
demeaning to a person. A state administrative law judge can also engage in prejudicial 
behavior by tolerating such conduct by a party, attorney, or representative, such as allowing an 
attorney to address a witness disrespectively as "Smith" rather than "Mr. Smith." This rule 
does not prohibit addressing a party, attorney or representative appearing in his or her capacity 
as a public official by the title of the office, addressing a party or a witness by a professional 
title such as "Doctor, " or addressing a member of the clergy by a title such as "Reverend. " 

[3.3][3B(4)] A state administrative lmv judge must refrainfrom speech, gestures or other 
conduct that could reasonably be perceived as harassment of any kind, including sexual 
harassment and harassment against any protected class member, among others. The judge must 
require the same standard of conduct of others subject to the judge IS direction and control. 

(5) A state administrative law judge shall require participants in proceedings before 
the judge to refrain from manifesting, by words or conduct, bias or prejudice based upon actual 
or perceived age, race, creed, color, sex, sexual orientation, religion, national origin, disability, 
marital status, socioeconomic status, or any other protected status enumerated by law, against 
parties, representatives or others. This paragraph does not preclude legitimate advocacy when 
age, race, sex, sexual orientation, religion, national origin, disability, marital status, 
socioeconomic status, any other protected status enumerated by law, or other similar factors, are 
issues in the proceeding. 

(6) A state administrative law judge shall accord to all persons who are legally 
interested in a proceeding, or their lawyers or representatives, full right to be heard according to 
law. Unless otherwise authorized by law and except as provided in paragraphs (a) through (e) 
below, a state administrative law judge shall not communicate, directly or indirectly, in 
connection with any issue that relates in any way to the merits of an adjudicatory proceeding 
pending or impending before the judge with any person except upon notice and opportunity for 
all parties to participate. 

(a) Ex parte communications that are made for scheduling or administrative 
purposes and that do not affect a substantial right of any party are authorized, provided: 

Revised 12/3/08 

(i) the state administrative law judge reasonably believes that no party 
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(ii) the state administrative law judge, insofar as practical and 
appropriate, makes provision for prompt notification of other parties, or 
their lawyers or representatives of the substance of the ex parte 
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communication and allows an opportunity to respond. 

(b) A state administrative law judge may consult on questions of law with 
supervisors, agency attorneys or other state administrative law judges, provided that such 
supervisors, state administrative law judges or attorneys have not been engaged in investigative 
or prosecuting functions in connection with the adjudicatory proceeding under consideration or a 
factually related adjudicatory proceeding. 

(c) A state administrative law judge may consult with supervisors, other state 
administrative law judges, support staff or court reporters on ministerial matters such as 
scheduling or the location of a hearing. 

(d) Unless otherwise prohibited by law, a state administrative law judge may 
obtain the advice of a disinterested expert on the law applicable to a proceeding before the judge 
if the judge gives notice to the parties of the person consulted and a copy of such advice if the 
advice is given in writing and the substance of the advice if it is given orally, and affords the 
parties reasonable opportunity to respond. 

(e) A state administrative law judge, with the consent of the parties, may 
confer separately with the parties and their lawyers or representatives on agreed-upon matters. 

(f) A state administrative law judge may initiate or consider any ex parte 
communications when authorized by law to do so. 

(g) Decisions of a state administrative law judge shall be based exclusively on 
evidence in the record of the proceeding and material that has been officially noticed. 

Commentary: 

[3.4][3B(6)} The exparte communication rule contained herein is adaptedfrom Executive 
Order No. 131 (see 9 NYCRR 4.131), which was continued by Governor David A. Paterson on 
June 18, 2008 (see Executive Order No.9). The ex parte communication rule contained in 
Executive Order No. 131 is more limited than the rule contained in State Administrative 
Procedure Act (SAPA) § 307(2). Executive Order No. 131 applies to state administrative lmv 
judges; it does not apply to agency heads or boards acting in an adjudicatolY capacity. Agency 
heads and boards remain subject to SAPA § 307(2). To the extent statutes or regulations 
applicable to a particular state administrative law judge impose limitations on ex parte 
communications that are more stringent than Executive Order No. 131, such statutes or 
regulations should be followed. 

[3.5] [3B(6)] The proscription against communications concerning a proceeding includes 
communications from lawyers, law teachers, and other persons who are not participants in the 
proceeding. except to the limited extent permitted. 

[3.6] [3B(6)] To the extent reasonably possible, ail parties or their lawyers or other 
representatives shall be included in communications with a state administrative lmv judge. 
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[3.7] [3B(6)] Whenever presence of a party or notice to a party is required by Section 3B(6), it 
is the party's Imvyer or other representative, or if the party is unrepresented the party, who is to 
be present or to whom notice is to be given. 

[3.8] [3B(6)] Certain ex parte communication is approved by Section 3B(6) to facilitate 
scheduling, other administrative purposes, or emergencies. In general, however, a state 
administrative law judge must discourage ex parte communication and allow it only if all the 
criteria stated in Section 3B(6) are clearly met. A state administrative Imv judge must disclose 
to all parties all ex parte communications described in Section 3B(6)(a) regarding a proceeding 
pending or impending before the judge. 

[3.9] [3B(6)] Executive Order No. 131, as well as this Code, would allow a state administrative 
law judge to consult on questions of law with an agency attorney outside of the administrative 
tribunal or hearings office who is not otherwise involved in the matter before the judge or a 
factually related matter. Moreover, Executive Order No. 131 does not require a state 
administrative Imv judge to report such consultations with agency attorneys outside the 
administrative tribunal or hearings office, to the parties to the proceeding before the judge. 
Consistent with the provision concerning consultations with disinterested legal experts, the 
better practice is to give notice to the parties of the agency attorney consulted and a copy of 
such advice if the advice is given in writing and the substance of the advice if it is given orally, 
and afford the parties a reasonable opportunity to respond. 

Note that Section 3B(6)(b) does not apply when the administrative tribunal or hearings 
office is a separate, independent agency from the administrative agency whose actions are under 
review. In that context, communications with involved agency attorneys employed outside the 
administrative tribunal or hearings office are governed by Section 3B(6)(d). 

[3.10] [3B(6)] An appropriate and often desirable procedure for a state administrative law 
judge to obtain the advice of a disinterested expert on legal issues is to invite the expert to file a 
brief amicus curiae. 

[3.11] [3B(6)] A state administrative lmv judge must not independently investigate facts in a 
case, unless authorized by law, and must consider only the evidence presented. 

[3.12] [3B(6)] A state administrative lmv judge may request a party to submit proposed findings 
offact and conclusions of law, so long as the other parties are apprised of the request and are 
given an opportunity to respond to the proposedfindings and conclusions. 

[3.13] [3B(6)] A state administrative law judge may delegate the responsibilities of the judge 
under Section 3B (6) to a member of the judge's staff. A state administrative law judge must 
make reasonable efforts, including the provision of appropriate supervision, to ensure that 
Section 3B(6) is not violated through law clerks or other personnel on the judge's staff. This 
provision does not prohibit the judge or the judge's stafffrom informing all parties individually 
of scheduling or administrative decisions. 

[3.14] [3B(6)} The ex parte communication rule applies primarily in adjudicatory proceedings 
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· where the state administrative law judge is presiding as an impartial decision maker in a quasi
judicial role. The ex parte communication rule may be modified in other administrative 
proceedings presided over by a state administrative law judge, such as legislative or rule making 
proceedings, depending on the requirements and necessities of such hearings, and any 
applicable law and regulations. 

(7) A state administrative law judge shall be attentive to language barriers that may 
affect parties or witnesses, and provide such qualified interpreter services as are available or 
otherwise required by law to provide meaningful access and participation in administrative 
proceedings. 

Commentmy: 

f3.l5] f3B(7)] A State agency may be under an affirmative obligation pursuant to Title VI of the 
Civil Rights Act of 1964 to provide language services to limited English proficient (LEP) 
individuals participating in administrative proceedings. In such cases, the state administrative 
law judge may be required to take further action to assure that intelpretive services are 
provided. Absent such a statutOlY obligation, however, a state administrative lmv judge 
nonetheless should be continually attentive to the issue whether parties who may not be 
proficient in English are afforded afult andfair opportunity to be heard. The obligation to 
provide such interpretive services as are available applies whether a party or witness is 
represented or not. 

(8) A state administrative law judge shall take appropriate steps to ensure that any 
party not represented by an attorney or other relevant professional has the opportunity to have 
his or her case fully heard on all relevant points. 

(a) Where the state administrative law judge deems it necessary to advance 
the ability of a litigant not represented by an attorney or other relevant professional to be fully 
heard, the judge may, or, where required by law, the judge shall: 

(i) liberally construe and allow amendment of papers that a party not 
represented by an attorney has prepared; 

(ii) provide brief information concerning statutory procedures and 
substantive law, including but not limited to charges and defenses; 

(iii) provide brief information about the nature of the hearing, who else 
is participating in the hearing and how the hearing will be conducted; 

(iv) provide brief information about what types of evidence that may 
be presented; 

(v) questioii vy·itne55eS to elicit gel1ei-aI infoi111atioii alid to obtaiii' 
ciarification; 
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(vi) modify the traditional order of taking evidence; 

(vii) minimize the use of complex legal terms; 

(viii) explain the basis for a ruling when made during the hearing or 
when made after the hearing in writing; 

(ix) make referrals to resources that may be available to assist the party 
in the preparation of the case. 

(b) A state administrative law judge shall ensure that any steps taken in 
fulfillment of the obligations of this paragraph are reflected in the record of the proceeding. A 
communication between a state administrative law judge and a litigant made in fulfillment of the 
obligations of this paragraph remains subject to the restrictions on ex parte communications 
contained in the preceding paragraph. 

Commentary: 

[3.16] [3B(8)] In contrast to court proceedings, administrative proceedings often involve pro se 
litigants and non-attorney representatives. See Matter of Board ofEduc. of Union-Endicott 
Cent. School Dist. v New York State Pub. Empl. Relations Bd., 233 AD2d 602 (3d Dept 1996). 
Some agency regulations impose an affirmative duty on state administrative law judges to ellsure 
a complete record and to provide non-attorney litigants with certain basic information about the 
hearing process (§§g, ~ 18 NYCRR 358-5.6[bj). A state administrative law judge should 
conduct hearings with pro se and non-attorney litigants in a manner that is fair to both parties, 
that assures the efficient conduct of administrative justice, that ensures the rights of the litigants, 
and that equalizes the field for the parties. This Section provides specific guidance to state 
administrative law judges in dealing with these issues. 

(9) A state administrative law judge shall dispose of all judicial matters promptly, 
efficiently and fairly. 

Commentary: 

[3.17}[3B(9)] In disposing ofmatters promptly, efficientlyandfairly, a state administrative law 
judge must demonstrate due regard for the rights of the parties to be heard and to have issues 
resolved without unnecessary cost or delay. Containing costs while preserving fundamental 
rights of parties also protects the interests of witnesses and the general public. A state 
administrative law judge should monitor and supervise cases so as to reduce or eliminate 
dilatory practices, avoidable delays and unnecessmy costs. A state administrative law judge 
should encourage and seek to facilitate settlement, but the judge should not take any action or 
make any comment that might reasonably be interpreted by any party or its counsel as 
(a) coercion to settle, or (b) impairing the party's right to have the controversy resolved by the 
administrative tribunal in afair and impartial manner in the event settlement negotiations are 
unsuccessful. In matters that will be tried before the state administrative law judge without a 
separate fact finder, ajudge who seeks to facilitate settlement should exercise extreme care to 
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avoid prejudging or giving the appearance of prejudging the case. 

[3.18 J [3B(9)J Prompt disposition of the state administrative law judge's business requires a 
judge to devote adequate time to judicial duties, to be punctual in attending hearings and 
expeditious in determining matters under submission, and to insist that personnel subject to the 
judge's direction and control, litigants and their lawyers cooperate with the judge to that end. 

(10) A state administrative law judge shall not make any public comment about a 
pending or impending proceeding before any: (i) state administrative agency, or (ii) court within 
the United States or its territories, concerning a matter which originated within the agency. The 
state administrative law judge shall require similar abstention on the part of agency personnel 
subject to the judge's direction and control. This paragraph does not prohibit state 
administrative law judges from making public statements in the course of their official duties or 
from explaining for public information the procedures of the administrative judiciary. This 
paragraph does not apply to proceedings in which the state administrative law judge is a litigant 
or representative in a personal capacity. 

Commentmy: 

[3.19 J[3B(J 0) J The requirement that state administrative law judges abstain from public 
comment regarding a pending or impending proceeding continues during any appellate process 
and until final disposition. A state administrative law judge should not be influenced by the 
potential for personal publicity 'when making decisions in pending cases. Release of decisions to 
the media or notifying the media that the decision is available before counselor representatives 
for the parties have been notified may be embarrassing or prejudicial to the private rights of the 
litigants. This Section does not prohibit a state administrative lmv judge from commenting on 
proceedings in which the judge is a litigant in a personal capacity. "Agency personnel" does 
not include the lawyers in a proceeding before a state administrative law judge. The conduct of 
lawyers relating to trial publicity is governed by DR 7-107 of the Code of Professional 
Responsibility. 

[3.20J[3B(J O)J This Section is not intended to preclude participation in an association of 
state administrative law judges merely because such association makes public comments about a 
pending or impending proceeding in the administrative process. The Section is directed 
primarily at public comments by a state administrative lmv juclge concerning a proceeding 
before another judge. 

(11) A state administrative law judge shall not: 

(a) make pledges or promises of conduct in office that are inconsistent with 
the impartial performance of the adjudicative duties ofthe office; 

(b) with respect to cases, controversies or issues that are likely to come before 
ihe tribunaL iYlake COiTiiTiiti11ents that arc inCCiisistclit "vvith the iilip~rti~l perfcrm2.r..ce cfthe 
adjudicative duties of the office. 
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(12) A state administrative law judge shall not disclose or use, for any purpose 
unrelated to administrative judicial duties, nonpublic information acquired in an administrative' 
judicial capacity. 

(C) Administrative responsibilities. 

(1) A state administrative law judge shall diligently discharge the judge's 
administrative responsibilities without bias or prejudice and maintain professional competence in 
administrative judicial administration and cooperate with other judges and non-judicial 
personnel in the administration of judicial business. 

(2) A state administrative law judge shall require staff, hearing officials, non-judicial 
personnel and others subject to the judge's direction and control to observe the standards of 
fidelity and diligence that apply to the judge and to refrain from manifesting bias and prejudice 
in the performance of their official administrative duties. ' 

(D) Disciplinarv responsibilities. 

(1) A state administrative law judge who receives information indicating a 
substantial likelihood that another state administrative law judge has committed a substantial 
violation of this Code shall take appropriate action. 

(2) A state administrative law judge who receives information indicating a 
substantial likelihood that a lawyer or other representative has engaged in unprofessional 
conduct shall take appropriate action. 

(3) Acts of a state administrative law judge in the discharge of disciplinary 
responsibilities are part of the judge's administrative judicial duties. 

Commentary: 

[3.21J [3DJ Referral of a state administrative law judge or lawyer to a substance abuse 
treatment agency is "appropriate" action under paragraphs (1) and (2). 

[3.22 J [3D J Appropriate action may include direct communication with the state 
administrative lenv judge or lawyer who has committed the violation, other direct action if 
available, and reporting the violation to the appropriate authority or other agency or body. 
Internal agency procedure which routes the complaint can be utilized. 

(E) Disqualification. 

(1) A state administrative law judge shall disqualify himself or herself in a 
proceeding in which the judge's impartiality might reasonably be questioned, including but not 
limited to instances where: 
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(a) (i) the state administrative law judge has a personal bias or prejudice 
concerning a party, or 

(ii) the state administrative law judge has personal knowledge of 
disputed evidentiary facts concerning the proceeding; . 

(b) the state administrative law judge knows that: 

(i) the state administrative law judge served as a lawyer in the matter 
in controversy, or 

(ii) a lawyer with whom the state administrative law judge previously 
practiced law served during such association as a lawyer concerning the 
matter, or 

(iii) the state administrative law judge has been a material witness 
concerning it; 

(c) the state administrative law judge knows that he or she, individually or as 
a fiduciary, or the judge's spouse, or a person known by the judge to be within the sixth degree 
of relationship to either of them, or the spouse of such a person: 

(i) is a party to the proceeding; 

(ii) is an officer, director or trustee of a party; 

(iii) has an economic interest in the subject matter in controversy; 

(iv) has any other interest that could be substantially affected by the 
proceeding; or 

(v) is likely to be a material witness in the proceeding; or 

(d) the state administrative law judge knows that the judge or the judge's 
spouse, or a person known by the judge to be within the fourth degree of relationship to either of 
them, or the spouse of such a person, is acting as a lawyer in the proceeding. 

( e) Notwithstanding the provisions of subparagraph ( c) above, if a 
state administrative law judge would be disqualified because of the appearance or discovery, 
after the matter was assigned to the judge, that the judge individually or as a fiduciary, the 
judge's spouse, or a person known by the judge to be within the sixth degree of relationship to 
either of them, or the spouse of such a person h~s an economic interest in a party to the 
proceeding, dlsquf!!1:f!c8.tion is not required if the state administrative law judge, spollse or other 
,- -:. ~ ."::. - -,.... ~-. ~ 
........ ~'- ;. ~ ...... ~ 

grounds for the disqualification. 
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(2) A state administrative law judge shall keep informed about the judge's personal 
and fiduciary economic interests, and make a reasonable effort to keep informed about the 
personal economic interest of the judge's spouse and minor children residing in the judge's 
household. 

Commentary: 

[3.23] [3E(1)) Under this rule, a state administrative law judge is disqualified whenever the 
judge's impartiality might reasonably be questioned, regardless whether any of the specific rules 
in Section 3E(1) apply. 

[3.24}[3E(1)} A state administrative law judge should disclose on the record information that 
the judge believes the parties or their lmvyers or representatives might consider relevant to the 
question of disqualification, even if the judge believes there is no real basis for disqualification. 

[3.25}[3E(1)} By decisional law, the rule of necessity may override the rule of disqualification. 
For exanzple, a state administrative law judge might be required to participate in judicial review 
of a matter where no other forum is available to decide the matter and no provision is available 
for delegating the authority to hear the matter to another adjudicator. Or, a state administrative 
law judge might be the only judge available in a matter requiring immediate judicial action. In 
the latter case, the state administrative lmv judge must disclose on the record the basis for 
possible disqualification and use reasonable efforts to transfer the matter to anotherjudge as 
soon as possible. 

[3.26] [3E(1)(b)} A lawyer in a government agency does not ordinarily have an association 
with other lawyers employed by that agency within the meaning of Section 3E(1)(b). A state 
administrative lmv judge formerly employed as agency counsel, however, should disqualify 
himself or herself in a proceeding if the judge's impartiality might reasonably be questioned 
because of such association. See flY St Bar Assn Comm on Prof Ethics Op 617 (1991). 

[3.27] [3E(1)(d)} The fact that a lmvyer in a proceeding is affiliated with a lmv firm with 
which a relative of the state administrative law judge is affiliated does not of itself disqualify the 
judge. Under appropriate circumstances, the Jact that "the state administrative law judge's 
impartiality might reasonably be questioned" under Section 3E(1), or that the relative is known 
by the judge to have an interest in the law firm that could be "substantially affected by the 
proceeding" under Section 3E(1)(c)(iv) may require that judge's disqualification. 

(F) Remittal of disqualification. 

(1) A state administrative law judge disqualified by the terms of subdivision (E) 
above may disclose on the record the basis for his or her disqualification. Thereafter, subject to 
paragraph (2) below, if the parties who have appeared and not defaulted and their 
representatives, without participation by the state administrative law judge, all agree that the 
judge should not be disqualified, and the judge believes that he or she will be impartial and is 
willing to participate, the state administrative law judge may participate in the proceeding. The 
agreement shall be incorporated in the record of the proceeding. 
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(2) Notwithstanding paragraph (1) above, disqualification ofa state administrative 
law judge shall not be remitted if participation in the proceeding by the judge would violate this 
Code or if the basis for disqualification is that: 

. (a) the state administrative law judge has a personal bias or prejudice 
concerning a party; 

(b) the state administrative law judge, while in private practice, served as a 
lawyer in the matter in controversy; 

( c) the state administrative law judge has been or will be a material witness 
concerning the matter in controversy; or 

(d) the state administrative law judge or his or her spouse is a party to the 
proceeding or is an officer, director or trustee of a party to the proceeding. 

Commentwy: 

[3.28J [3FJ A remittal procedure provides the parties an opportunity to proceed without delay 
if they wish to waive the disqualification in the event a remittal is available under the Section. 
To assure that consideration of the question of remittal is made independently of the state 
administrative lmv judge, ajudge must not solicit, seek or hear comment on possible remittal or 
waiver of the disqualification unless the lawyers jointly propose remittal after consultation as 
provided in the rule. A party may act through counsel if counsel represents on the record that 
the party has been consulted and consents. As a practical matter, a state administrative lmv 
judge may wish to have all parties and their lmvyers or representatives sign the remittal 
agreement. 
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CANON 4 

A STATE ADMINISTRATIVE LAW JUDGE SHALL SO CONDUCT THE JUDGE'S 
EXTRA-JUDICIAL ACTIVITIES AS TO MINIMIZE THE RISK OF CONFLICT WITH 

JUDICIAL OBLIGATIONS. 

(A) Extra-judicial activities in 2:eneral. A state administrative law judge shall conduct all of 
his or her extra-judicial activities so that they: 

(1) do not cast reasonable doubt on the state administrative law judge's capacity to 
act impartially as a state administrative law judge; 

(2) do not detract from the dignity of judicial office; 

(3) do not interfere with the proper performance of judicial duties; and 

(4) are not incompatible with judicial office. 

Commentary: 

[4.1][ 4A] Complete separation of a state administrative 1m-v judge from extrajudiCial 
activities is neither possible nor wise; ajudge should not become isolated/rom the community 
in which/he judge lives. 

[4.2][4A] Expressions of bias or prejudice by a state administrative law judge, even outside 
the judge's judicial activities, may cast reasonable doubt on the judge's capacity to act 
impartially as ajudge. Expressions which may do so include jokes or other remarks demeaning 
individuals on the basis of actual or perceived age, race, creed, color, sex, sexual orientation, 
religion, national origin, disability, marital status or socioeconomic status. See Section 2D and 
accompanying Commentary .. 

(B) A vocational activities. A state administrative law judge may speak, write, lecture, 
teach and participate in extra-judicial activities subject to the requirements of this Code. 

Commentary: 

[4.3] [4B] In this and other Sections o/Canon 4, lists ofpermissible activities are intended 
to be illustrative and not exclusive. 

[4.4] [4B] As ajudicial officer and person specially learned in the 1m-v, a state 
administrative law judge is in a unique position to contribute to the improvement of the law, the 
legal system, and the administration of justice, including revisions 0/ substantive and procedural 
law. To the extent that time permits, a state administrative 1m-v judge is encouraged to do so, 
either independently or through a bar association, judicial conference or other organization 
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dedicated to the improvement of the law. State administrative lmv judges may participate in 
efforts to promote the fair administration of Justice, the independence of the administrative 
judiciary and the integrity of the legal profession. 

[4.5}[4B} In this and other Sections of Canon 4, the phrase "subject to the requirements of 
this Code" is used, notably in connection with a state administrative lmv judge's governmental, 
civic or charitable activities. This phrase is included to remind judges that the use of permissive 
language in various Sections of the Code does not relieve ajudge from the other requirements of 
the Code that apply to the specific conduct. 

[4.6}[4B} See Section 2B regarding the obligation to avoid improper influence. 

(C) GovernmentaL civic. or charitable activities. 

(1) A state administrative law judge shall not appear at a public hearing before an 
executive or legislative body or official if doing so would cast doubt on his or her ability to 
decide impartially regarding any issue or party that with reasonable foreseeability might come 
before him or her unless the issue or party is one with respect to which the state administrative 
law judge would in any event be disqualified under this Code or any other provision of law. 

(2) A state administrative law judge shall not accept: 

(a) appointment to a governmental committee or commission or other 
governmental position if his or her activity in such capacity would cast doubt on his or her 
ability to decide impartially regarding any issue or party that with reasonable foreseeability 
might come before him or her; or 

(b) appointment or employment as a peace officer or police officer, as those 
terms are defined in Criminal Procedure Law §§ 1.20 and 2.10, unless he or she is a member of 
the uniformed force of the police department exercising adjudicative duties. 

Commentary: 

[4. 7] [4C(2)} The appropriateness of accepting extra-judicial assignments must be assessed in 
light of the demands onjudicial resources created by crowded dockets and the need to prO[eCl 
the administrative judicimy from involvement in extra-judicial matters that may prove to be 
controversial. State administrative law judges should not accept governmental appointments 
that are likely to intel/ere with the effectiveness and independence of the administrative tribunal 
on which the judge serves. 

(3) Unless otherwise prohibited by law, a state administrative law judge may be a 
member or serve as an officer, director, trustee or non-legal advisor of an organization or 
governmental agency devoted to the improvement of the law, the legal system or the 
administration of justice \)f 01 atl eciuc.ai:io(laL lciifZioli5a charitable. culturaL fi&tcwal 0i CIv'ic 
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organization not conducted for profit subject to the following limitations and the other 
requirements of this Code. 

(a) A state administrative law judge shall not serve as an officer, director, 
trustee or non-legal advisor if it is likely that the organization 

(i) will be engaged in proceedings that ordinarily would come before 
the state administrative law judge, or 

(ii) will be regularly engaged in adversary proceedings before the 
agency in which the state administrative law judge serves. 

(b) In connection with civic or charitable activities, a state administrative law 
judge may participate in fund-raising or solicitation for membership if: 

Commentary: 

(i) the state administrative law judge does not use or permit use of the 
prestige of judicial office for fund-raising or solicitation for membership; 

(ii) the fund-raising or solicitation for membership is not directed at 
persons who have appeared, are appearing or are foreseeably likely to 
appear before the state administrative law judge; 

(iii) the state administrative law judge's participation in the fund-
raising or solicitation for membership would not detract from the dignity 
of judicial office or interfere with the proper performance of judicial 
duties or be incompatible with judicial office; and 

(iv) the fund-raising or solicitation for membership is not otherwise 
prohibited by law. 

[4.8J [4C(3)J See Commentary to Section 4B regarding use of the phrase "subject to the 
following limitations and the other requirements of this Code." As an example of the meaning of 
the phrase, a state administrative lenv judge permitted by Section 4C(3) to serve on the board of 
afraternal institution may be prohibitedfrom such service by Section 2D or 4A if the institution 
practices invidious discrimination or if service on the board otherwise casts reasonable doubt on 
the judge'S capacity to act impartially as ajudge. 

[4.9J [4C(3)J Service by a state administrative law judge on behalf of a civic or charitable 
organization may be governed by other provisions of Canon 4 in addition to Section 4C. For 
example, a state administrative law judge is prohibited by Section 4G from appearing on behalf 
of a civic or charitable organization in matters before the agency in which the judge serves. 

[4.10}[4C(3)(a)J The changing nature of some organizations and of the ir relationship to the 
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law makes it necessmy for a state administrative law judge regularly to reexamine the activities 
of each organization with which the judge is affiliated to determine ifit is proper for the judge to 
continue the relationship to that organization. 

[4.11] [4C(3) (b)] Use of an organization letterheadforfimd-raising or membership 
solicitation does not violate Section 4C(3)(b) provided the letterhead lists only the state 
administrative law judge'S name and office or other position in the organization and, if 
comparable designations are listed for other persons, the judge's judicial designation. In 
addition, a judge must also make reasonable efforts to ensure that the judge's staff, and others 
subject to the judge's direction and control do not solicit fimds on the judge's behalf for any 
pwpose, charitable or otherwise. 

(4) Unless otherwise proscribed by law or agency regulation, a state administrative 
law judge may accept duty assignments in addition to serving as a state administrative law judge 
provided that (i) such duties do not conflict with the state administrative law judge's 
responsibilities as a state administrative law judge, and (ii) such duties do not involve functions 
related to prosecution5' or adversarial presentations of agency positions. State administrative law 
judges may be assigned to conduct investigatory hearings provided that the standards of 
independence and objectivity specified in this Code are adhered to. 

Commentmy: 

[4.12][4C(4)] Section 4C(4) is derivedfrom paragraph IllB(2)(a) of Executive Order No. 131 
(~ee 9 NYCRR 4.131 [Ill] [B] [2][ a]). 

(D) Financial activities. 

(1) A state administrative law judge shall not engage in financial and business 
dealings that: 

(a) may reasonably be perceived to reflect adversely on the state 
administrative law judge's impartiality or exploit his o,r her judicial position; 

(b) involve the state administrative law judge with any business, organization 
or activity that ordinarily wiII come before the judge; or 

(c) involve the state administrative law judge in frequent transactions or 
continuing business relationships with those lawyers or other persons likely to come before the 
agency in which the judge serves. 

(2) A state administrative law judge, subject to the requirements of this Code, may 
hold and manage investments of the judge and members of the judge's family, including real 
estate, and engage in other remunerative activity. 

(3) A state administrative law judge shaH manage the judge's investments and other 
financial interests to minimize the number of cases in which the judge is disqualified. As soon 
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as the state administrative law judge can do so without serious financial detriment, the judge 
shall divest himself or herself of investments and other financial interests that might require 
frequent disqualification. 

(4) Consistent with state law and agency regulation, a state administrative law judge 
shall not accept, and shall urge members of the judge's family residing in the judge's household 
not to accept, a gift, bequest, favor or loan from anyone except: 

(a) a gift incident to a public testimonial, books, tapes and other resource 
materials supplied by publishers on a complimentary basis for official use, or an invitation to the 
judge and the judge's spouse or guest to attend a bar-related function or an activity devoted to the 
improvement of the law, the legal system or the administration of justice; 

(b) a gift, award or benefit incident to the business, profession or other 
separate activity of a spouse or other family member of a judge residing in the judge's household, 
including gifts, awards and benefits for the use of both the spouse or other family member and 
the judge (as spouse or family member), provided the gift, award or benefit could not reasonably 
be perceived as intended to influence the judge in the performance of judicial duties; 

(c) a gift which is customary on family and social occasions; 

(d) a gift from a relative or friend, for a special occasion such as a wedding, 
anniversary or birthday, if the gift is fairly commensurate with the occasion and the relationship; 

(e) a gift, bequest, favor or loan from a relative or close personal friend whose 
appearance or interest in a case would in any event require disqualification under Section 3(E) of 
this Code; 

(f) a loan from a lending institution in its regular course of business on the 
same terms generally available to persons who are not judges; 

(g) a scholarship or fellowship awarded on the same terms and based on the 
same criteria applied to other applicants; or 

(h) any other gift, bequest, favor or loan, only if the donor is not a party or 
other person who has come or is likely to come or whose interests have come or are likely to 
come before the judge, and if the gift is required by law to be reported, the judge shall do so. 

Commentary: 

[4.13] [4D] The specific prohibition contained in the Code of Judicial Conduct against a 
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judge's services as an officer, director, manager, advisor or an employee of any business (which 
has sometimes been interpreted to bar such participation in afamily business) has been deleted, 
because the general prohibitions in Canon 3(C)(J) and statutes or rules prohibiting such 
activities by state administrative law judges involving agencies wherein they serve render the 
specific prohibition somewhat superfluous and because generic prohibition of involvement in a 
family business is regarded as unnecessmy and undesirable. Involvement in a business that 
neither affects the independent professional judgment of the state administrative lmy judge nor 
the conduct of the judge's official duties is not prohibited. 

[4.14] [4D] When a state administrative lmy judge acquires in ajudicial capacity 
information, such as materials contained in filings with the administrative tribunal, that is not 
yet generally known, the judge must not use the information for private gain. See Section 2B; 
see also Section 3B(J 1). 

[4. 15][4D] A state administrative lmvjudge must avoidfinancial and business dealings that 
involve the judge in frequent transactions or continuing business relationships with persons 
likely to come either before the judge personally or before otherjudges on thejudge's 
administrative tribunal. In addition, a judge should discourage members of the judge's family 
from engaging in dealings that ,vould reasonably appear to exploit the judge's judicial position. 
This rule is necessmy to avoid creating an appearance of exploitation of office orfavoritism and 
to minimize the potential for disqualification. With respect to affiliation of relatives of a state 
administrative Im11 judge with lmv firms appearing before the judge, see Commentary to Section 
3E(J) relating to disqualification. 

[4.16] [4D] Participation by a state administrative lmv judge in financial and business 
dealings is subject to the general prohibitions in Section 4A against activities that tend to reflect 
adversely on impartiality, demean the judicial office, or intelfere with the proper performance of 
judicial duties. Such participation is also subject to the general prohibition in Canon 2 against 
activities involving impropriety or the appearance of impropriety and the prohibition in Section 
2C against the misuse of the prestige of judicial office. In addition, a state administrative law 
judge must maintain high standards of conduct in all of the judge's activities, as set forth in 
Canon 1. See Commentary for Section 4B regarding use of the phrase "subject to the 
requirements of this Code." 

[4.17] [4D(2)] This Section provides that, subject to the requirements of this Code, a state 
administrative lmy judge may hold and manage investments owned solely by the judge, 
investments owned solely by a member or members of the judge's family; and investments owned 
jointly by the judge and members ofthejudge'sfamily. 

[4.18] [4D(4)] Section 4D(4) does not apply to contributions to a state administrative law 
judge's campaignforjudicial office, a matter governed by Canon 5. 

[4.19J [4D(4)J Because a gift, bequest, favor or loan to a member of the state administrative law 
• ~ • .... • .. • ... • .. • ,. ... ....... 1 . T • , '. 1". • /f , 1 
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judge, a judge must inform those family members of the relevant ethical constraints upon the 
judge in this regard and discourage thosefamity membersfrom violating them. Ajudge cannot, 
however, reasonably be expected to know or control all of the financial or business activities of 
all family members residing in the judge's household. 

[4.20] [4(D)(4)(a)] Acceptance of an invitation to a law-relatedfunction is governed by 
Section 4D(4)(a); acceptance of an invitation paidfor by an iJ1dividuallawyer or group of 
lawyers is governed by Section 4D(4)(h). 

[4.21] [4(D)(4)(a)] A state administrative lmv judge may accept a public testimonial or a gift 
incident thereto only if the donor organization is not an organization whose members comprise 
orfrequently represent the same side in litigation, and the testimonial and gift are otherwise in 
compliance with other provisions of this Code. See Sections 4A(J) and 2B. 

[4. 22][4D(4)(d)] A gift to a state administrative lmv judge, or to a member of the judge's 
family living in the judge's household, that is excessive in value raises questions about the 
judge's impartiality and the integrity of the judicial office and might require disqualification of 
the judge where disqualification would not othervvise be required. See, however, Section 
4D(4)(e). 

[4. 23][4D(4) (h)] Section 4D(4)(h) prohibits state administrative lmvjudgesfrom accepting 
any gifts, favors, bequests or loans not othenvise enumerated in Section 4D(4) from lawyers or 
theirfinns if they have come or are likely to come before the judge; it also prohibits gifts, 
favors, bequests or loans from clients of lmvyers or their firms when the clients' interests have 
come or are likely to come before the judge. 

(E) Fiduciarv activities. 

(1) A state administrative law judge shall not serve as an executor, administrator, 
trustee, guardian or other fiduciary if such service will interfere with the proper performance of 
judicial duties or if it is likely that as a fiduciary the judge will be engaged in proceedings that 
would ordinarily come before the judge, or if the estate, trust or ward becomes involved in 
adversary proceedings in an agency in which the judge serves or one under its appellate 
jurisdiction. 

(2) While acting as a fiduciary, a state administrative law judge is subject to the same 
restrictions on financial activities that apply to the judge in the judge's personal capacity. 

Commentmy: 

[4.24] [4E(2)] The restrictions imposed by this Canon may conflict with the state administrative 
law judge's obligation as afiduciary. For example, a state administrative lmv judge should 
resign as trustee if detriment to the trust would result from divestiture of holdings the retention 
of which would place the judge in violation of Section 4D(3). 

(F) Service as arbitrator. mediator or hearine: officer. Unless otherwise prohibited by law or 
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agency regulation, a state administrative law judge may act as an arbitrator or mediator or 
otherwise perform judicial functions independent of his or her administrative judicial duties, so 
long as such activity affects neither the independent professional judgment of the state 
administrative law judge nor the conduct of his or her official duties. . 

Commentmy: 

[4.25] [4F] Service as an arbitrator or mediator as part of a state administrative lmv judge's 
official duties is not covered by this provision. . 

[4.26] [4F] This Code does not prohibit state administrative law judges from acting as 
arbitrators or mediators in capacities outside their official administrative judicial duties and in 
circumstances where it is unlikely that their decisions as arbitrators or mediators will be 
submitted to their agency for administrative review. In considering whether to adopt this Code, 
the agency should consider whether it is appropriate to prohibit its stafffrom acting as 
arbitrators or mediators in capacities outside official agency proceedings, consistent with 
substantive law and the needs of the agency (see NY St Bar Assn Comm on Prof Ethics Op 594 
[1988]). 

(0) Practice oflaw. 

(1) Consistent with all other provisions of this Code, and with any applicable agency 
regulations and with all other provisions of law, a state administrative law judge may practice 
law, as long as such activity affects neither the independent professional judgment of the judge 
nor the conduct of his or her official duties. 

(2) A state administrative law judge shall not represent or appear on behalf of private 
interests before the agency in which he or she serves. 

(3) A state administrative law judge primarily employed by the state shall not 
represent or appear on behalf of private interests before any state administrative tribunal or 
agency. 

(4) A state administrative law judge shall not be associated or affiliated with any 
firm, company or organization that regularly represents or appears on behalf of private interests 
before the agency in which he or she serves. 

Commentmy: 

[4.27] [4G] This Section does not prohibit a state administrative law judge from engaging in 
the private practice of law. However, consistent with ethics opinions, and the general principles 
underlying this Code, this Section does prohibit a state administrative law judge or members of 
the judge's law firm from appearing in a representative capacity before the agency in which the 
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judge serves (see NY St Bar Assn Comm on Prof Ethics Op 543 [1982); NY St Bar Assn Comm 
on Prof Ethics Op 365 [J974)). 

[4.28) [4G) This prohibition refers to the practice of law in a representative capacity and not 
in a pro se capacity. A state administrative lalv judge may act for himself or herself in all legal 
matters, including matters involving litigation and matters involving appearances before or 
other dealings with legislative and other governmental bodies. However, in so dOing, a state 
administrative law judge must not abuse the prestige of office to advance the interests of the 
judge or the judge IS fam ily. See Section 2C. 

[4.29) [4G] A state administrative lmv judge who maintains a private legal practice should 
use letterhead for matters involving official administrative judicial duties that is separate and 
distinct from the letterhead for matters in private practice. The letterhead for private practice 
shall omit any reference to the person's status as a state administrative law judge. 

(H) Compensation and reimbursement. Consistent with applicable law and regulation, a 
state administrative law judge may receive compensation and reimbursement of expenses for the 
extra-judicial activities permitted by this Code, if the source of such payments does not give the 
appearance of influencing the judge's performance of judicial duties or otherwise give the 
appearance of impropriety, subject to the following restrictions: 

(1) Compensation shall not exceed a reasonable amount nor shall it exceed what a 
person who is not a state administrative law judge would receive for the same activity. 

(2) Expense reimbursement shall be limited to the actual cost of travel, food and 
lodging reasonably incurred by the state administrative law judge and, where appropriate to the 
occasion, by the judge's spouse or guest. Any payment in excess of such an amount is 
compensation. 

Commentmy: 

[4.30] [4H(2)] See Section 4D(4) regarding reporting of gifts, bequests and loans. 

[4.31] [4H(2)] The Code does not prohibit a state administrative lmv judge from accepting 
honoraria or speaking fees provided that the compensation is reasonable and commensurate 
with the task pelfarmed. A state administrative lmv judge should ensure, however, that no 
conflicts are created by the arrangement. A state administrative law judge must not appear to 
trade on the judicial positionforpersonal advantage. Nor should a state administrative lalv 
judge spend significant time mvay from judicial duties to meet speaking or writing commitments 
for compensation. In addition, the source of the payment must not raise any question of undue 
influence or the state administrative lalv judge IS ability or willingness to be impartial. 
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(I) Financial disclosure. A state administrative law judge shall disclose income, debts, 
investments, or other assets to the extent required by law. 

Commentary: 

[4.32] [41] A state administrative lmv judge has the rights of any other citizen, including the 
right to privacy of the judge's financial affairs, except to the extent that limitations established 
by Im~1 are required to safeguard the proper peljormance of the judge's duties. 
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CANONS 

A STATE ADMINISTRATIVE LAW JUDGE SHALL REFRAIN FROM 
INAPPROPRIATE POLITICAL ACTIVITY. 

(A) Political activities in 2:eneral. 

A state administrative law judge shall not directly or indirectly engage in any political 
activity that detracts from, or reduces public confidence in, the fairness, impartiality or dignity of 
his or her office or the tribunal he or she serves. In addition, a state administrative law judge 
shall not permit his or her title or position to be used to promote any activity of a political 
organization. Prohibited political activity shall include the following: 

(1) A state administrative law judge shall not act as a leader, committee member, or 
an officer in any political party or organization. 

(2) A state administrative law judge shall not publicly endorse or publicly oppose 
(other than by running against) another candidate for public office in a way that allows for 
identification of the state administrative law judge as such. 

(3) A state administrative law judge shall not make speeches on behalf of a political 
organization or other candidate. 

(4) A state administrative law judge shall not solicit funds for or contributions to a 
political organization or candidate. 

(B) State administrative law jud2:e as candidate for nonjudicial office. A state administrative 
law judge shall resign or, if authorized by law, take a leave of absence from administrative 
judicial office, and withdraw his or her name from any roster for assignment or employment as a 
state administrative law judge upon becoming a candidate for elective nonjudicial office either in 
a primary or in a general election, except that the state administrative law judge may continue to 
hold administrative judicial office while being a candidate for election to or serving as a delegate 
in a state constitutional convention ifthe judge is otherwise permitted by law to do so. 

(C) State administrative law judge as candidate for judicial office. A state administrative law 
judge who is a candidate for elective judicial office shall comply with the Rules of the Chief 
Administrator of the Courts for the State of New York governing the conduct of such candidates, 
22 NYCRR 100.5. A determination by the State Commission on Judicial Conduct, a court of the 
State of New York or any other authorized entity that a state administrative law judge has 
violated those Rules shall constitute misconduct and a violation of this Code. 

Commentmy: 

[5.1J[5AJ In two opinions from the 1970s, the Committee on ProfeSSional Ethics of the New 
York State Bar Association has taken the position that as quasi-judicial officers, state 
administrative lmv judges are subject to the same constraints against political activity as judges 
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in the judicial branch (see NY St Bar Assn Comm on Prof Ethics Op 337 [1974]; NY St Bar Assn 
Comm on Prof Ethics Op 327 [J 974],' see also Code of Judicial Conduct Commentmy 6.1). The 
drafters of this Model Code, however, conclude that the strict application of Canon 5 of the 
Code of Judicial Conduct ("CJC''), in particular section 5A(l), to state administrative law 
judges is unduly and unnecessarily restrictive. Divergence from the strict application of CJC 
Canon 5 is warranted for several reasons. 

First, although state administrative Imv judges are quasi-judicial officers responsible for 
unbiased and independent decision making within the agency context and, thus, function as a 
limited check on agency power, state administrative 1mi' judges do not serve the same separation 
of powers function as judges in the third branch. Specifically, while state administrative 1mi' 
judges have the authority to rule on as-applied constitutional challenges to agency action, they 
lack the authority to strike as facially invalid an act of the Legislature. Second, in contrast to 
most judicial offices in New York, state administrative 1mi' judges are appointed and, therefore, 
are not required to engage in partisan political campaigns to achieve judicial office. Given the 
path by which most third branch judges obtainjudicial office, and the significant power they 
exercise once in office, the heightened restrictions against political activities imposed upon 
third-branchjudges by CJC Canon 5 are warranted to avoid even the mere appearance of 
improper political influence. Such considerations are less compelling in the context of state 
administrative law judges. 

Moreover, courts have recently concluded that proscriptions against political speech by 
even third-branch judicial officers are subject to First Amendment limitations (see Republican 
Partv of Minnesota v White, 536 US 765, 122 S Ct 2528, 153 L Ed 2d 694 [2002]). Thus, the 
strict application of each section ofCJC Canon 5 to state administrative lmv judges does not 
appearjustified. 

Nevertheless, because of their role as quasi-judicial officers, some of the specific 
restrictions on political activities contained in CJC Canon 5 are applicable to state 
administrative Imv judges. Under Section 2B, a state administrative lmv judge should not allow 
political considerations to influence the judge's judicial conduct orjudgment. The public 
political activities prohibited by section SA of this Code are justified to eliminate suspicion that 
a judge's judgment is affected by such political influences. 

Any State agencies cOnSi[/2ring the adoption of this Code should consider ",'y}1ether the 
limitations imposed herein, or those applied by CJC Canon 5, are appropriate and apply those 
limitations on political activity most consistent with the characteristics of the particular agency 
and state administrative Imv judges employed by such agency. 

[5.2] [5A] A state administrative law judge retains the right to participate in the political 
process as a voter, to be enrolled as a member of a political party, to make private and voluntary 
contributions to political campaigns and candidates, and to participate in non-fund raising 
activities on behalf of candidates. The activities prohibited by Section 5A are those public 

advance political interests. 
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The specific prohibitions set forth in Section 5A are to be interpreted in light of the 
general language of that section which prohibits the state administrative law judge from lending 
his or her status as ajudge to political activities. The goal is to permit the state administrative 
lav>, judge to exercise as much political freedom as possible as a private citizen within this 
constraint, while recognizing that few political activities are truly private. In complying with 
this section, state administrative law judges must exercise discretion so that their role in 
political activities is relatively anonymous, "low-profile," and divorcedfrom their professional 
status. Thus, for example, it might be appropriate for a state administrative law judge to make 
non-fund raising phone calls or to circulate petitions on behalf of a candidate for office if the 
judge is identified only by afirst name. Similarly, a state administrative law judge might 
appropriately attend a political gathering where the judge is not otherwise well-known and does 
not wear a name tag, or does not wear a name tag identifYing the judicial office. In contrast, it 
·would not be appropriate to sit at a head table or to be publicly recognized and H'elcomed by a 
master of ceremonies. Application in particular circumstances will depend upon such factors as 
the size of the community, the notoriety of a particular state administrative lmv judge, the size of 
the event or scope of the particular activity, and the publicity likely to attend a given event or 
activity, among other considerations. 

[5.3 J [5A(1)J The restrictions in this Code concerning political activity do not prohibit a state 
administrative lmv judge from membership in a union or other non-political organization, 
merely because the organization has an associated political action committee ("PAC") that 
endorses political candidates. With respect to PAC-related activities, hmvever, the provisions of 
Section 5A apply. 

Other provisions of this Code, however, might bar membership in some non-political 
organizations. For example, Section 2D bars a state administrative lmv judge outright from 
membership in an organization that practices invidious discrimination. Otherwise, a state 
administrative lmv judge must remain and appear impartial at all times. Under the provisions in 
Section 4A, a state administrative lmv judge must be sensitive to whether any extrajudicial 
activities, including political activity, raise questions about the judge's capacity to act 
impartially. 

[5.4J [5A(2)J Section 5A(2) does not prohibit a state administrative lmv judge from privately 
expressing his or her views on judicial candidates or other candidates for public office. 

[5.5J[5A(4)J Section 5A(4) does not prohibit a state administrative lmv judge from making 
contributions to a political campaign. However, such contributions must be private and 
voluntary. A state administrative law judge may make contributions to political campaigns as a 
private citizen only and, unless otherwise required by lmv, should not reference the judge's 
judicial office when making such contributions. A state administrative law judge should make 
reasonable efforts to prevent the recipient of a political contribution from using the prestige of 
the judge's office or otherwise publicizing the judge's contribution. A state administrative law 
judge should not be compelled to make political contributions, including the purchase of tickets 
for politically sponsored dinners or other functions, including any such function for a non
political purpose. 
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[S.6] [SB] Section SB requires a state administrative law judge to resign from office or take 
a leave of absence, if allowed by law and subject to the appointing authority's approval, when 
the judge become a candidate for nonjudicial office. Section 5B does not require a state 
administrative law judge to resign fi-om office or take a leave of absence when the judge 
becomes a candidate forjudicial office. 

APPLICATION OF THE CODE OF JUDICIAL CO:N1)UCT FOR 
STATE ADMINISTRATIVE LAW JUDGES 

(A) Effective date of compliance. A person to whom this Code becomes applicable should 
arrange his or her affairs as soon as reasonably possible to comply with it. 

(B) Application to Allencv Heads. to Members of a State Board or Commission. or to Other 
Officers or Tribunals Serving: an Administrative Appellate Function. The provisions of this 
Code are not applicable to the head of an agency, to members of a State board or commission, or 
to other State officers or tribunals serving an administrative appellate function, unless adopted by 
the rules of the employing agency. 

CommentalY: 

[6.1] [6B] If an agency chooses to apply the provisions of the Model Code of Judicial 
Conduct for State Administrative Law Judges to an agency head, members of a State board or 
commission, or other officers or tribunals serving an administrative appellate function, it should 
do so with due regard to the different role andfunction pelformed by such officers as compared 
to the role andfunction pelformed by state administrative lmv judges. Due to their role as the 
initial finders offact in the administrative adjudicatOlY process, state administrative lmv judges 
are subject to stricter limitations than agency heads, members of a State board or commission, 
or other State officers or tribunals serving an administrative appellate function (see, e. g., 
Executive Order No. 131 [9 NYCRR 4.131]). In general, hmvever, the provisions addreSSing 
partiality, conflicts of interest and disqualification may be applicable to persons pelforming 
quasi-judicial administrative appellate functions. 
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9 NYCRR 4.131 EXECUTIVE ORDER ESTABLISHING ADMINISTRATIVE 
ADJUDICATION PLANS 



§ 4.130 TITLE 9 EXECUTIVE 

4. The Suike Force shall conduct audits to specifically identify and confirm the value of proceeds 
generated by criminal activity and to reveal the persons or entities involved in producing and laundering 
those criminal proceeds. 

5. The Strike Force shall use State assets forfeiture powers 10 impound, seize, or attach identified 
criminal proceeds and as the claiming agent, acting through the Attorney General as the claiming 
authority, institute forfeiture proceedings. 

6. The Strike Force shall, where deemed appropriate and necessary, study, develOp, and recommend 
to the Governor, legislative, regulatory, or policy changes which would enhance the State's effective
ness in disrupting money laundering or associated activities. 

7. The Strike Force shall repon monthly to the Director of Criminal Justice, except as otherwise 
prohibited by law. regarding its activities. specifically including information regarding ongoing investi
gations, civil or criminal prosecutions, and forfeiture proceedings. 

IV. Assistance (!( Stale Aj.;ellC:ie.l: 

The Strike Force on Criminal Proceeds may request and shall receive the full cooperation and 
assistance of any agency represented by its membership and, in addition thereto, of any State climinal 
justice agency. 

Signed: Mario M. Cuomo 
Dated: December 4. 19~9 

Historical Note 
Order dated Dec. 4, 1989, filed Dec. 5, 1989. 

§ 4.131 Executive Order No. 131: Establishing administrative adjudication plans. 

WHEREAS, administrative adjudication was developed to provide expert, efficient, timely and fair 
resolution of claims, rights and disputes before state agencies; 

WHEREAS, administrative adjudication often addresses complex scientific, technical, financial, 
medical, legal and related issues under the jurisdiction of stale agencies with specialized knowledge: 

WHEREAS, administrative adjudication should be a more flexible alternative to, rather than a 
duplication of, the civil and criminal court system; 

WHEREAS, administrative adjudication must meet due process standards and should resolve dis
putes in a manner that is fair and appears fair to the public: 

WHEREAS, the fairness of administrative adjudication and the appearance of fairness are pa11icu
larly important when a state agency is a party to the administrative proceeding: and 

WHEREAS, to assure expert, efficient, timely and fair adjudications, hearing officers who preside at 
administrative hearings should be knowledgeable, competent, impartial, objective and free from inap
propIiate influence; 

:-JO'.V, TH.'Sp:'::FOP .. E. !, ~.'!2ri0 !\1. Cuomo, Governor of the St~te of Ne\v York. by virlue of lhe 
authority vested in me by the Constitution and Laws of the State of New York, do hereby order as 
follows: 

L Definitions 

A. The term "agency" shall mean any department, board, bureau, commission, division, ollice, 
council, committee or officer of the state authorized by law to make final decisions in adjudicatory 
proceedings but shall not include the governor, agencies created by interstate compact or intemational 
agreement, the Division of Military and Naval Affairs to the extent it exercises its responsibility for 
military and naval affairs, the Division of State Police, the identification and intelligence unit of the 
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Division of Criminal Justice Services, the Division for Youth, the State Insurance Fund, the Workers'· 
Compensation Board, the State Division of Parole, the Department of Correctional Services, the State 
Ethics Commission, the State Education Department and the Division of Tax Appeals. 

B. The term "~earing officer" shall mean a person designated and empowered by an agency to 
conduct adjudicatory proceedings as defined in this Order, including but not limited to hearing officers, 
hearing examiners and administrative law judges; provided, however, that such term shall not apply to 
the head of an agency or to members of a state board or commission. 

C. The term "adjudicatory proceedings" shall mean any activity before an agency in which a 
determination of legal rights, duties or privileges of named parties thereto is required by law to be made 
only on a record and after an opportunity for a formal adversarial hearing; provided, however, that such 
term shall not apply to (I) a rule making proceeding, (2) an employee disciplinary action or other 
personnel action pursuant to article five of the civil service law or (3) representation proceedings 
conducted by the State Labor Relations Board and thePublic Employment Relations Board. 

II. General Principles 

A. Every agency that conducts adjudicatory proceedings shall insure that such proceedings are 
impartial, efticient, timely, expert and fair. 

B. I. Unless otherwise authorized by law and except as provided in paragraph two of this subdivi
sion, a hearing officer shall not communicate, directly or indirectly, in connection with any issue that 
relates in any way to the merits of an adjudicatory proceeding pending before the hearing officer with 
any person except upon notice and opportunity for all parties to participate. 

2. A hearing officer may consult on questions of law with supervisors, agency attorneys or other 
hearing officers, provided that such supervisors, healing officers or attorneys have not been 
engaged in investigative or prosecuting functions in connection with the adjudicatory proceeding 
under consideration or a factually related adjudicatory proceeding. Hearing officers may also 
consult with supervisors, other hearing officers, support staff or court reporters on ministerial 
matters such as scheduling or the location of a healing. The head of each agency shall strictly 
enforce the prohibition set forth in this paragraph B. 

3. Subdivision one of this paragraph shall not apply (a) in determining applications for initial 
licenses for public utilities or carriers or (b) to proceedings involving the validity or application of 
rates, facilities, or practices to public utilities or carriers. 

C. No agency shall consider whether a healing officer's rulings, decisions or other actions favor or 
disfa vor the agency or the State in establishing the healing officer's salary, promotion, benefi ts, 
working conditions, case assignments or opportunities for employment or promotion. The work of 
hearing officers shall only be evaluated on the following general areas of performance: compclence, 
objectivity, fairness, productivity, diligence and temperament. 

D. No agency shall establish quotas or similar expectations for any hearing officer that relate in any 
way to whether the hearing officer's rulings, decisions or other actions favor or disfavor the agency or 
the State. 

E. In any pending adjudicatory proceeding, the agency may not order or otherwise direct a hearing 
oftker to make any fInding of fact, to reach any conclusion of law, or to make or recommend any 
specific disposition of a charge, allegation, question or issue, except by remand, reversal, or other 
decision on the record of the proceeding; provided, however, that such provision shall not preclude a 
supervisor frOni giving legal advice or guidance to a hearing officer where the supervisor determines 
that such advice or guidance is appropriate to assure the quality standards of the agency or to assure 
consistent or legally sound decisions. 

F. If the head of an agency, or a deSignee, issues a decision that includes findings of fact or 
conclusions of law that conflict with the findings, conclusions or recommended decision of the hearing 
officer, the head of the agency, or the designee, shall set forth in writing the reasons \vhy the head of the 
agency reached a conflicting decision. 

1-1-95 (Reissued 7/95) 483 Executive 



§4.131 TITLE 9 EXECUTIVE 

III. Adminislralil'e Adjudiwlio/l Plans 

A. Every agency responsible for administrative adjudication shall develop an administrative adjudi
cation plan. No later than February I, 1990, each agency shall make its proposed plan avaiInbk to the 
public for comment and shall publish a notice of the availability of such plan in the State Register at the 
first available date. No later than March 30, 1990, each agency shall conduct at least one public hearing 
to solicit comments on the plan. Each agency shall give full consideration fo the comments received 
from the public and shall issue a final administrative adjudication plan no later than April 30, 1990. 
Notice of the availability of such final plan shall be published in the STale Regisler and shall address the 
comments received from the public. All such plans shall be fully implemented no later than July I, 1990 
except to the extent appropliations necessary to implement the plan are not available. An agency may 
amend such plan as necessary following notice of a proposed amendment and an opportunity for public 
comment. 

B. The administrative adjudication plan shall, at a minimum. include the following: 

I. An attestation by the head of the agency that the plan adheres to the principles of administrative 
adjudication set forth in section two of this Order. 

2.a. An organization of administrative adjudication that ensures that hem-ing officers do not report 
with regard td functions that relate to the merits of adjudicatory proceedings to any agency ofticial 
other than the head of the agency, a supervisor of hearing officers or the general counsel. Wherever 
practical, hearing officers shall be assigned to an administrative unit made up exclusively of hearing 
officers, supervisors and support staff. The unit may be part of the agency counsel's ortice but may 
not be part of any agency bureau, office or division with programmatic functions unless such 
functions are not the subject of adjudicatory proceedings within the agency nor may it include 
attorneys responsible for prosecutions or other adversarial presentation of agency position. Unless 
otherwise proscribed by law, hearing officers may be assigned duties in addition to serving as a 
hearing officer provided that (l ) such duties do not conflict with tbe hearing officer's responsihilities 
as a hearing officer and (2) such duties do not involve functions related to prOSecutions or adversarial 
presentations of agency positions. Hearing officers may be assigned to conduct investigatory hear
ings provided that the standards of independence and objectivity specified in this Order arc adhered 
to. 

h. An agency may establish an organization of administrative adjudication for Jess complex C,IStS 

that does not satisfy the requirements of paragraph a of this subdivision provided that any such 
organization and its justification is set forth in the agency's administrative adjudication plan. 

c. In order to comply with the requirement that a hearing officer not report with regard to 
functions that relate to the merits of adjudicatory proceedings to any agency official other than the 
head of the agency, a supervisor of hearing officers or the general wunse] as set Corth in puragr3ph a 
of this subdivision, an agency may request th~ services of a healing officer from a different agency. 
No later than January 15, 1990, the Division of the Budget, in consultation with the Office of 
Business Permits and Regulatory Assistance ("OBPRA"), shall develop a plan under which agencies 
may share the services of hearing officers where necessary. The Office of Business Permits and 
Regulatory Assistance shall develop and maintain a register of hearing. officers that may be available 
to conduct adjudicatory proceedings in agencies other than the agency that employs them. 

3. Provisions for the hiring of hearing officers that allow. to the extent practical and consistent 
with the Civil Service Law, opportunities for non- agency personnel to compete for open hearing 
officer positions. 

-1. Lc.:nt10Ji vi' !-;\:ariiig cfficciS lhctt Sepai'aic5, iv the C::Alt;ili. pro.dicaJ, ht:i.tring ufliccrs, supcrvi~ors 
and support staff from other agency staff. 

5. Duly promulgated procedural regulations governing adjudicatory hearings that includ~. with
out limitation, requirements for clear and detailed notices of hearing and stat.::ments of charges: 
permission for answers and responsive pleadings, where appropriate: provisions for discovery to the 
extent permitted by the agency: and a procedure for any party to request recusal of a hearing officer. 

6. A description of continuing education and training programs for hearing officers. Training 
programs shall include an explanation of the need for objectivity and fairness and the avoidance of a 
pro-agency bias. The Governor's Office of Employee Relations shall develop training programs to 

assist agencies in providing cuntinuing education and training to hearing oflicers. 

!-95 
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the Matter of ROBERT ROCHE, Petitioner, v JASON TURNER, 

as CommissionET of the New York City Human Resources 
Administration, et al., Respondents. 

Supreme Court, New York County, May 30,2000 

HEADNOTES 

~ Justiciable Questions - Retroactive Public Assistance 
Benefits 
An othenvise timely CPLR article 78 proceeding challenging respondent's 
J..W.ua."<~.J.J after a fair hearing that petitioner's public assistance benefits 
properly discontinued because of his failure to submit sufficient 

)Cu.mE:ml;ation to support a medical exemption for a Work Experience 
=;'!bHJ..I~talC should not be dismissed as "academic" on the ground 

f./"""<"<V"'-< failed to reapply for benefits when the ~anction period ended. 
Law § 106-b, which prohibits retroactive public assistance 

who are not recipients of public assistance, would not 
recovery. Petitioner is not working and remains financially 

for assistance. Furthermore, once petitioner reapplies, his case his
welfare is resurrected such that the agency is responsible for the pay-

of any past underpayment just as petitioner would be liable for any 
overpayment (see, 18 NYCRR 352.31 [d], [fl). Moreover, the length of 
that a recipient of public assistance -will be sanctioned for a work rule 

is a function of the number of sanctions to which the individual has 
'ect (12 NYCRR 1300.12 [d][2]). Petitioner has already been 

ULL;HLlllt:;U once, and if he receives benefits again, it is imperative that a 
sanction be deleted from his records, since it will raise the level of 

sanction. 

Services - Public Assistance - Termination of Benefits for 
Work Rule Violation - Compliance with Due Process Standards 

2. Respondent's determination after a fair hearing that petitioner's public 
benefits were properly discontinued because of his failure to ' 

sufficient documentation to support a medical exemption for a Work 
Program assignment must be annulled and a de novo hearing 

due to the lack of adherence to minimal due process standards. The 
tive Law Judge (ALJ) failed, to ensure a complete record as 

respondent's regulations (18 NYCRR 358-5.6 [b]). Moreover, 
tioner was not represented by counsel, procedural due process 
heightened duty on the part of the ALJ to develop the record. The 

to make an opening statement explaining the nature of the 
VL""'~.U~. the issues to be heard or the manner in which the hearing would 
'-'-"~c..,~"oec... L.J. addition, tha AL] failed to elicit 0.uCt.l.llltuts and. tE;s~iIi}011j, 

to consider an independent medical assessment. Furthermore, the 
also indicates the ALJ's failure to adequately address petitioner's 

that he was unemployable because of hand surgeries. 

TOTAL CLIENT· SERVICE LIBRARY® REFERENCES 
By the Publisher's Editorial Staff 

AM JUR 2d, Courts, §§ 54, 113; Welfare Laws, §§ 107, 110. 
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CARMODy-WAIT 2d, Courts and Their Jurisdiction § 2:50; 
Pretrial Motions to Dismiss § 38:3. 

McKINNEY'S, Social Services Law § 106-b. 
12 NYCRR 1300.12 (d) (2); 18 NYCRR 352.31 Cd), C£); 358-

5.6 Cb). 
NY JUR 2d, Courts and Judges, §§ 568, 569; Public Welfare 

and Old Age Assistance, §§ 383-394, 397, 400. 

ANNOTATION REFERENCE 

See ALR Index under Moot and Abstract Matters; Poor 
Persons. 

APPEARANCES OF COUNSEL 

Robert Roche, petitioner pro se. Michael D. Hess, Corporation. 
Counsel of New York City (Jack G. McKay and Richard Kahn 
of counsel), for Jason Turner, respondent. Eliot Spitzer, At.: 
torney General (Domenic Turziano. of counsel), for Brian Wing 
as Commissioner of New York State Office of Temporary 
Disability Assistance, and others, respondents. 

OPINION OF THE COURT 

JOAN A. l\flADDEN, J. 

Petitioner, Robert Roche, who is pro se in this proceeding 
he was in the administrative proceeding, was a recipient 
public assistance benefits when he WaS directed to appear for 
Work Expetience Program (WEP) assignment as a mainte
nance worker. Petitioner failed to appear and the City issued a 
notice of intent, dated January 15, 1999, to discontinue 
public asaistance benefits effective January 25, 1999 (First 
tice). The First Notice further advised petitioner that this sanc-: 
tion affected only his eligibility to receive public as 
and explicitly stated that his food stamps and medical as 
tance benefits were to remain unchanged. . 

On January 25, 1999, at a conference with the City agency 
petitioner's request for a medical exemption from WEP Utl-,a.u'"'' 

he Was disabled was denied on the ground that he failed 
submit sufficient documeptation. On the same day, J . 
25, 1999, he requested a fair hearing from the State agency 
challenge the City agency's denial. Petitioner states he 
received notice and thus did not appear at a March 30, 19 
fair hearing, and a default was. entered against him. Based 
that defaUlt, petitioner's public assistance grant was 
ued on April 7, 1999. Petitioner's food stamps and ....... , .. ~~-
benefits were also discontinued, notwithstanding the sta 
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ment to the contrary in the First Notice. Shortly thereafter, 
petitioner requested another fair hearing from the State 
agency, which is th~ s1.lbject of this proceeding. 

However, in the interim, petitioner received a second notice r 

of intent to discontinue his public assistance grant for 
noncompliance with employ-ment-related requirements dated 
March 5, 1999 (Second Notice). At a conference with the City 
agency on April 2, 1999, petitioner's request for a medical 
exemption was granted (the bottom of the Second Notice is 
stamped "Settled in Conference in Favor of Client [01]"), and 
the form is marked with a circled hand notation "HSS exam," 
apparently a notation that petitioner is to be referred to an 
agency medical examination to determine his employability. 
According to petitioner, he was subsequently told by a worker 
for the City agency that the HSS exam was never scheduled 
because his public assistance case was closed due to his failure 
to appear for a fair hearing on the First Notice. 

Fair Hearing 
As to the First Notice, a fair hearing was held on June 4, 

1999. The transcript comprises 17 pages of testimony, seven 
pages of which discuss whether petitioner's request for a fair 
hearing was timely, and whether the default of March 30, 1999 
could be vacated. That issue was ultimately resolved in 
petitioner's favor. The balance of the transcript is largely 
incomprehensible, partially due. to a poorly transcribed record 
(many of the words and paragraphs are transcribed as either 
indecipherable or missing). The problem of the incomplete 
transcript is exacerbated by the Administrative Law Judge's 
(ALJ) failure to make an opening statement and to establish 
an order in the presentation of testimony and exhibits. The 
ALJ, petitioner, and the City representative spoke one after 
the other, cutting each other off, while addressing different 
facets of the case, without clearly addressing the remaining is
sue: whether petitioner had a medical excuse in refusing to co
operate with the WEP program. 

Regarding the documentary evidence, petitioner offered, and 
the ALJ accepted, records from Kings County Hospital 
establishing petitioner was admitted into the hospital on 
August 29, 1998, operated on on August 30, 1998, and 
discharged on September 4, 1998 for an infection due to a bite 
on his left hand. Also accepted into evidence was a copy of the 
Second Notice of Intent dated March 5,1999, which established 

the subsequent work sanction was settled in petitioner's 
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favor by the City agency. Petitioner further offered Kings 
County Hospital records regarding a 1987 hospitalization and 
surgery on his right hand, but the ALJ refused to accept.it 
stating "I am not going to need that." The rejected medical rec
ords were neither marked nor identified. 

By determination dated June 11, 1999, the decision after fair 
hearing (Decision) held that the petitioner's default at the 
March 1999 fair hearing should be vacated and that the Stat., 
ute of Limitations did not expire. The Decision further held 
that petitioner's August 30, 1998 hospitalization, without more 
recent medical documentation regarding petitioner's medical 
condition, did not constitute a valid reason for petitioner's fail
ure to report to the December 29, 1998 WEP assignment. On 
these grounds, the State affirmed the City's determination in 
all respects. Petitioner thereupon commenced this CPLR article . 
78 proceeding challenging the Decision .. 

In this proceeding, petitioner alleges he accepted the WEP 
assignment under "extreme pressure," even though he "submit
ted all my medical file from Kings County Hospital and my 
doctor statement that I was medically unfit to work at that 
time." He further alleges that, since 1987, his right hand has 
been permanently partially disabled following major surgeries. 
Although the hospital records for the 1987 surgeries and an 
undated letter on Kings County Hospital qenter stationery are 
attached to the petition as an exhibit, they were not part of the 
record below. The doctor's letter states: "Please be advised that 
above patient suffered a severe hand infection from human 
bite that required surgery. September 1998 with extended 
recovery time of 6 months. During this period patient was un
able to lift heavy objects or work as a laborer." In opposition to 
the petition, the State and the City contend that the determi
nation is supported by substantial evidence. The City also 
contends that this proceeding is barred by the applicable Stat" 
ute of Limitations and that this proceeding is moot or, in the 

. alternative, that the proceeding must be transferred to the Ap
pellate Division for determination of the substantial evidence 
issue. 

Statute of Limitations 
A challenge to an administrative determination must be com

menced within four months after the determination becomes 
final and binding upon the petitioner (Matter of Todd v New 
York City Hous. Auth., 262 AD2d 202 [1st Dept 1999]; CPLR . 
217). For a determination to be considered binding, unequivo-
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cal actual notice must be received by the petitioner (Matter of 
Lubin v Board of Educ., 60 NY2d 974 [1983], cert denied 469 
US 823 [1984]). Here, although petitioner has not advised the 
court of the date on which he received the State's determina
tion, the record demonstrates that the State issued its decision 
on June 11, 1999. Therefore, the earliest possible date the lim
itations period could have expired is October 11, 1999. The 
County Clerk's Office date stamp on the petition demonstrates 
that the petition was filed with the court on October 8, 1999, 
three days prior to expiration of the limitations period. 
Therefore, this proceeding is timely. 

Mootness 
[1] The City argues that this petition should be dismissed as . 

"academic" as even if petitioner were to prevail on his claims, 
he would have no remedy at law because he failed to reapply 
for benefits when the sanction period ended on September 7, 
1999, and Social Services Law § 106-b prohibits retroactive 
public assistance to persons who are not current recipients of 
assistance, relying upon Patrick v New York City Dept. of Social 
Servs. (257 AD2d 512 [1st Dept 1999]) and Matter of Ortiz v 
Hammons (171 Misc 2d 699 [Sup Ct, NY County 1997]). 

However, unlike the petitioners in Patrick and Ortiz (supra), 
who were working and thus financially ineligible for benefits' at 
the time of the hearing and when the article 78 proceeding was 
commenced, there is no evidence that this petitioner was work
ing during the relevant time periods. In fact, petitioner alleges 
that he is "dependant [sic] upon soup kitchens and the good 
,'lill of friends for lodging and hygiene." Therefore, it appears 
he remains financially eligible for assistance. 

AE to the City's argument that retroactive public assistance 
is prohibited, once petitioner reapplies, his case history on 
welfare is resurrected such that the agency is responsible for 
the payment of any past underpayment (18l\TYCRR 352.31 [fl), 
just as the petitioner would be liable for. any past overpayment 
(18 NYCRR 352.31 [d]). 

Moreover, the length of time that a recipient of public assis
tance will be sanctioned for a work rule violation is a function 
of the ntlmber of sanctions to which the individual has been 
subject. For the first offense, the sanction lasts 90 days; the 
second offense carries a 150-day sanction; and a third violation 
carries a 180-day sanction (12 NYCRR 1300.12 [d] [2]). 
Petitioner has already been sanctioned once; this appeal 
concerns a second sanction. Thus, if petitioner receives benefits 
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again, it is imperative that this wrongful sanction be deleted 
from his records, as it will raise the level of any future sanc~ 
tion. 

Merits 
[2] A review of the administrative record reveals a lack of 

adherence to minimal due process standards. This is evident in 
the conflicting notices and determinations, a lack of clear and 
coordinated action by the City and State agencies, and the lack 
of clear and concise instructions to petitioner, all of which 
culminated in the failure to establish a proper administrative 
record below. Where subsistence benefits are at stake, it is of 
the utmost importance that there be s'trict adherence to due 
process safeguards and that conflicting actions by agencies be 
scrupulously examined. 

Respondents ignored conflicting determinations at the hear
ing, in the Decision, and in this proceeding. Such conflict is 
evident in the opposite conclusions reached by the respondents 
regarding petitioner's employability (petitioner is not sanc
tioned and is granted a medical evaluation on the Second N 0-

tice but is found employable and sanctioned on the First N 0-

tice). Such conflict is also evident in the termination of 
petitioner's food stamp and Medicaid benefits despite the clear 
and unambiguous statement in the notices that only his cash 
grant was in issue. 

Furthermore, this court finds the State's arguments regard
ing the competency and import of the doctor's letter are without 
merit or foUndation. The State objects to the competency of the 
doctor's letter as petitioner failed to submit it !i~·the hearing. 
However, it is . unclear whether petitioner offered the letter 
together with the 1987 medical records which were rejected by 
the ALJ. Conversely, if petitioner did not attempt to submit 
the letter at the hearing, had petitione~ been informed of the 
nature of the proceedings and issues invol-'Ved, he could have 
requested an adjournment to submit it. As to its significance, 
the State argues the letter "fails to support his claim that he 
was unemployable on December 29, 1998," despite the fact 
that the letter clearly states that petitioner could not work for 
six months after hand surgery in September 1998. 

Due Process 
The State agency's regulations (18 NYCRR 358-5.6 [b]) 

clearly state the ALJ must ensure a complete record by, inter 
alia, doing the following: 
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"(2) make an opening statement explaining the nature of the 
proceeding, the issues to be heard and the manner in which 
the fair hearing will be conducted; 

"(3) elicit documents and testimony, including questioning 
the parties and witnesses, if necessary, particularly where the 
appellant demonstrates difficulty or inability to question a wit-
ness * * * 

"(4) where the hearing officer considers independent medical 
assessment necessary, require that an independent medical as
sessment be made part of the record when the fair hearing 
involves medical issues * * :;: 

"(6) adjourn the fair hearing when in the judgment of the 
hearing officer it would be prejudicial to the due process rights 
of the parties to go forward with the hearing:;: :;: :;: 

"(8) * :;: :;: where necessary to develop a complete evidentiary 
record, issue subpoenas, and/or require the attendance of wit
nesses and the production of books and records." 

As evidenced from this fair hearing transcript, the ALl failed 
to make a complete record. Although it appears that passages 
are missing, what is transcribed demonstrates a departure 
from the agency's own regulations. Petitioner was never ad
vised as to the nature of the proceeding, the issues to be heard 
or the manner in which the hearing would be conducted. In ad
dition, the ALJ failed to elicit documents and testimony, and 
failed to consider an independent medical assessment. This 
last failure is salient in light of the fact that the City agency 
was planning to schedule petitioner for an HSS exam regard
ing the Second Notice, and this evidence was before the ALl. 

Hence, the fair hearing held here was in violation of the 
State agency's own regulation (18 NYCRR .358-5.6 [b]), and 
was a denial of due process such that a remand for a de novo 
hearing is required (Matter of Blackman u Perales, 188 AD2d 
339, 340 [1st Dept 1992] [the Administrative Law Judge "(did 
not) delineate the issues so that (pro se) petitioner would know 
the conditions under which she would ·be entitled to a grant of 
assistance and be in a position properly to present her case"]; 
Matter of Schnurr v Perales, 115 AD2d 740,741 [2d Dept 1985] 
[ALJ's fail\.:ti8 to "::::;lineate the iss'.!es 1..1pOn which the hearing 
was to focus or to develop the testimony presented :;: :;: * ef
fectively deprived (pro se claimant) of her right to a fair hear
ing"]; Matter of Dreher u Smith, 65 AD2d 572, 573 [2d Dept 
1978] [pro se claimant was not given proper assistance nor 
"was there suffiCient development by the hearing officer of the 
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testimony presented by her"]; Matter of Rezoagli v Toia, 62 
AD2d 1020 [2d Dept 1978] [pro se claimant "not accorded the 
opportunity to make a clear presentation of her evidence * * * 
and was not advised of her right to procure an adjournment of 
the hearing to enaLe her to produce witnesses essential to her 
case"]; Feliz v Wing, .NYLJ, Feb. 1, 2000, at 27, cols 1, 3 [Sup 
Ct, NY County, Schlesinger, J.] [hearing transcript consists of 
four pages; ALJ utterly failed to elicit a complete record: "Due 
process, as guaranteed by the Constitutions of New York and 
the United States, stands for the proposition that a statutorily 
mandated hearing provide a (pro se petitioner a) meaningful 
opportunity to understand the proceedings, to participate in 
the proceeding,and to be adequately heard"]; Matter of 
Nembhard v Turner, 183 Misc 2d 73, 77 [Sup Ct, NY County 
1999, Moskowitz, J.J ["In reviewing (pro se claimant's) fair 
hearing transcript and decision, the court finds that NYCHRA 
and the State agency failed ·to follow many of the procedural 
requirements to ensure fundamental fairness"] ; Matter of San
tana u Hammons, 177 Misc 2d 223, 232 [Sup Ct, NY County 
1998, Goodman, J.J ["The agency ALJs also appear to be violat
ing the agency's own directives which require assistance to pro 
se claimants"], revd and mod on other grounds sub nom. 
Mitchell v Barrios-Paoli, 253 AD2d 281 [1st Dept 1999]; Matter 
of Acevedo v Wing,NYLJ, Apr. 18, 1997, at 27; cols 2, 3 [Sup 
Ct, Bronx County, Green, J.] ["Despite the fact that (pro se) 
petitioner was clearly a person in need of assistance in pre
senting evidence and questioning witnesses, no effort was made 
to obtain the information about the nature and extent of her 
medical treatment or to assist her in cross-examining witnesses 
in order to ensure a complete record"]). 

Furthermore, due process considerations require that when 
the "claimant is unrepresented by counsel, the ALJ is under a 
heightened· duty 'to scrupulously and conscientiously probe 
into, inquire of, and explore for all the relevant facts.''' 
(Echevarria v Secretary of Health & Human Servs., 685 F2d 
751, 755 [2d Cir 1982], citing Hankerson v Harris, 636 F2d 
893, 896 [2d Cir 1980], and Gold v Secretary of Health, Educ. 
& Welfare, 463 F2d 38, 43 [2d Cir 1972].) These seminal 
Federal cases delineate the due process requirements in dis
ability cases under ,the Social Security Act and regulations (42 
USC § 402 et seq.; 20 CFR 404.1 et seq.). Similarly, under New 

- York State's Social Services Law and regulations (18 NYCRR 
358-5.6 [b]), procedural due process requires such a heightened 
duty on the part of State ALJs to develop the record. 
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Specifically, the ALJ here not only failed to make an opening 
statement as required by 18 NYCRR 358-5.6 (b) (2), but 
fundamentally, the record fails to address: (1) as to the burden 
of proof, the standard to be applied, and the party who has the 
burden; (2) petitioner's rights regarding the presentment of ev
idence; (3) identification of the documents which the ALJ 
rejected; (4) whether petitioner should be referred for a medi
cal exam, and if not, why not; (5) if there was a need for 
petitioner to submit recent medical evidence, and his right to 
adjourn the hearing in order to 'obtain the evidence. (See, e.g., 
Echevarria v Secretary of Health & Human Servs., 685 F2d, 
supra, at 75.5 [2d Cir 1982]; Hankerson v Harris, 636 F2d, 
supra, at 896 [2d Cir 1980]; Gold v Secretary of Health, Educ. 
& Welfare, 463 F2d, supra, at 43 [2d Cir 1972].) 

In addition, at the hearing, petitioner testified that he was 
unemployable because of hand surgeries on both hands, and 
that he has "metal in this hand, and I cannot take the cold." 
Under these circumstances, the record indicates a failure to 
address: (1) whether the work assignment petitioner refused 
was indoors or outside, as petitioner was assigned a job in the 
middle of winter; (2) whether petitioner is left or right handed; 
and (3) any restriction in the use of each of his hands. (See, 
e.g., Echevarria v Secretary of Health & Human Servs., supra; 
Hankerson v Harris, supra; Gold v Secretary of Health, Educ. 
& Welfare, supra.) 

Finally, respondents maintain that this proceeding raises a 
S1.1Dst8:ntial evidence question and therefore this court must 
transfer the proceeding to the Appellate Division (CPLR 7804 
[g]). However, where, as here, a petition raises issues regard
ing respondents' interpretation of statutes and regulations, 
and their application to the facts, this court must decide the 
case (Matter of Westmount Health Facility v Bane, 195 AD2d 
129, 131 [3d Dept 1994]; Matter of Rosenkrantz v McMickens, 
131 AD2d 389 [1st Dept 1987]). 

Accordingly, it is hereby ordered and adjudged that the deci
sion after fair hearing dated June 4, 1999 is annulled and the 

ing in accordaI1Ce vv"itn this aecisioll fula \.7y<tich ~h.all meet tile 
minimum due process requirements outlined above. 

[portions of opinion omitted for purposes of publication.] 
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Matter of MAVIS NEMBHA1;tD, Petitioner, v JASON A. 
as Commissioner of the New York City Human 

Rei)OUTCE~S Administration, et al., Respondents. 
- Supreme Court, New York County, December 6, 1999 

HEADNOTES 

Services - Public Assistance - Employment Program 
tllll-t"llt::llts - Termination of "Safety Net" Benefits -

Failure to Comply with Due Process Requirements 
ete,rmin~lticm after a fair hearing to discontinue petitioner's "Safety 

assistance benefits because of her ''willful'' failure to appear for a 
examination necessary to maintain her exemption from workfare 

(see, 18 NYCRR 351.21 [a], [f]; 12 NYCRR 1300.2 [d]; 1300.12 
be annulled and a new fair hearing ordered, where the respondent 
failed to follow the requisite procedural guidelines to ensure 

fairness. The Hearing Officer failed to make the requiied as-
the record, as to whether the "Notice of Intent to Discontinue 

and Medicaid Benefits" sent to petitioner complied with 
and due process requirements. The "Notice of Iritent" was, in fact, 

because of the failure to cite the regulations upon which the agency 
determination (18 NYCRR 358-2.2 [a] [4]) and the failure to contain 

reasons for the action (18 NYCRR 358-2.2 [a] [3]). The ''Notice of 
did not specify what appointment petitioner failed to keep, on what 
with whom. Furthermore, the Hearing Officer failed to elicit neces

CUDlents and testimony (see, 18 NYCRR 358-5.6) after petitioner testi-
had called the agency on the day of the appointment seeking to 

The fair hearing was also defective because the Hearing Officer 
require the _ agency to submit evidence about petitioner's alleged 

failure to appear for the appointment. By failing to require any evi
the issue of wi11fuJness, the Hearing Officer improperly shifted the 

the pro se petitioner to prove that her failure to appear was not 
without good cause. At a fair hearing it is the agency that has 

of proof of establishing that its actions were correct (see, 18 
358-5.9 raJ). 

Services - Public Assistance ..:.-. Termination of "Safety Net" 
- Agency's Failure to Comply with Due Process Re-

- Conciliation Notice 
determination after a fair hearing to discontinue petitioner's "Safety 

assistance benefits because of her ''willful'' failure to appear for a 
examination necessary to maintain her exemption from workfare 

titeJilleDlts (see, 18 NYCRR 351.21 [a], [f]; 12 NYCRR 1300.2 [d]; 1300.12 
be annulled and a new fair hearing ordered where respondent 

failed to follow the requisite procedural guidelines to ensure 
tal fairness. Respondent failed to supply necessary documents 

--<---'-'-- that was an exempt recipient of public assistance 
'-V'-,-'-Ui<1C1Ull notice (12 NYCRR 1300.11) was not required. There 

IDCllC!ltioln in the record whether petitioner was still an exempt partid
at the time the agency sent her the ''Notice of Intent to Discontinue 

Assistance and Medicaid Benefits." Without this information, it is 
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impossible to determine whether the agency was required to send a concilia
tion notice. 

Social Services - Public Assistance ~ Termination of "Safety Net" 
Benefits - Agency's Failure to Comply with Due Process Re
quirements - Pro Se Petitioner's Failure to Preserve Objections 

3. The determination after a fair hearing to discontinue petitioner's "Safety 
Net" public assistance benefits because of her "willful" failure to appear for a 
medical examination necessary to maintain her exemption from· workfare 
requirements (see, 18 NYCRR 3.51.21 [a], [£1; 12 NYCRR 1300;2 [d]; 1300.12 
[aJ) must be annulled and a new fair hearing ordered where respondent 
agency failed to follow the requisite procedural guidelines to ensure 
fundamental fairness. The pro se petitioner's failure to preserve objections at 
the fair hearing does not result in a waiver of objections, especially where 
many of the agency's lapses concern its burden of proof that it had to meet in 
order to have its determination affirmed. 

Proceeding against Body or Officer - Transfer to Appellate Divi
sion 

4. A CPLR article 78 proceeding seeking to annul respondent's determina
tion after a fair hearing to discontinue petitioner's "Safety Net" public assis
tance benefits because of her "willful" failure to appear for a medical exami
nation does not raise a substantial evidence question, and thus need not be 
transferred to the Appellate Division (see, CPLR 7804 [g]). Where a petitioner 
raises issues that can terminate the proceeding without reference to 
substantial evidence, Supreme Court must decide the case. Since petitioner's 
claims of errors are suffiCient to terminate the proceeding without consider
ing, substantial evidence questions, the court will not transfer the matter .. 

State ..:... Equal Access to Justice Act - Counsel Fees 
'5. Petitioner is entitled to an award of attorney's fees pursuant to 42 USC 

§ 1988 and CPLR 8601 (b) for having succeeded in having respondent's deter
mination to discontinue her "Safety Net" public assistance benefits annulled 
because of respondent's failure to follow the requisite procedural guidelines 
to ensUre fundamental fairness. Petitioner raised both State and Federal due 
process claims and is the prevailing party as to those claims. 
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Aid Society, Brooklyn (Warren B. Scharf and Susan R. 
berg of counseD, for petitic",er. Jack G. MacKay, New 
City (Robert Kraft and, Erica Michdls of counseD, for 
A. Turner, respondent. Eliot Spitzer, Attorney General,' 

York City (Domenic Turziano of counsel), for Brian J. 
,as Commissioner of New York State Office of Temporary 

Disability Assistance, and another, respondents. 

OPlNION OF THE COURT 

MOSKOWITZ, J. 

Ci".L.'.LV.LL~.L Mavis N embhard (N embhard) brings this proceed
pursuant to CPLR article 78 to vacate and annul the deci
after fair hearing dated March 25, 1999, issued by State 
on dent Department of Labor (DOL) after a hearing 

on its behalf by the Office of Temporary and Disabil-
Assistance (OTADA). That hearing affirmed a New York 

Human Resources Administration (NYCHRA or agency) 
::;l.JJ:.LLU.Q."Jev.L.L to discontin.ue Nembhard's "Safety Net" Assis

benefits. In an interim order dated August 12, 1999, thiE; 
ordered respondents to provide petitioner with certain 

relief. 
, embhard is a recipient of Safety Net Assistance benefits 

lives with her disabled adult daughter, for whom she is 
tative payee for Supplemental Security Income dis:.. ' 

benefits. Petitioner has depended on public assistance 
losing her employment as a home attendant after sustain
injury on the job. Respondent NYCHRA exempted N emb

from workfare requirements because of chronic medical 
~UL'::;Lll"'. A notice dated January 12, 1999 required her to at

a medical examination at NYCHRA's medical contractor, 
Systems, Inc. The notice' advised Nembhard that the ap

, tment was on January 27, 1999, at 1:00 P.M., and that fail
to keep the appointment could result in the discontinuance 

redluctio'n of Nembhard's public' assistance and food stamps 
Nembhard contends that she was too ill to travel from 

home in East Flatbush, Brooklyn, to Manhattan on the day 
. She called the telephone number on the notice to 

to reschedule the appointment. She was told that she could 
reschedule. 
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Nembhard received a "Notice of Intent to Discontinue Public 
Assistance and Medicaid Benefits" (Notice of Intent). The rea
son given was: "[o]ur information as of 2/01/99 is that you 
failed to keep an appointment with the Office of Employment 
Services for the purpose of evaluating your current employ
ability status. We have determined that your action was willful 
and without good cause. See 18 NYCRR 351.21." The Notice of 
Intent provided information on how to request a fair hearing 
and advised Nernbhard of her rights with regard to the fair 
hearing. 

Nembhard appeared pro se at the fair hearing on March 22, 
1999. The entire transcript of the hearing is contained in two 
and a half pages. The agency representative informed the Hear
ing Officer that the agency sent a notice for a medical appoint
ment on January 12, 1999; that the date of the appointment 
was January 27, 1999; that Nembhard failed to report; and 
that, on February 5, 1999, the agency sent a Notice of Intent, 
effective February 15, 1999. The agency representative then 
gave the Hearing Officer Nembhard's address. The Hearing Of
ficer then marked and received into evidence the case record. 
As the State respondents concede, the medical appointment 
notice, the activity record indicating the action taken in Nemb
hard's case, the Notice of Intent, the fair hearing information 
sheet, Nembhard's address history sheet and the current case 
composition sheet were the only documents in evidence. None 
of these contain any information as to whether Nembhard at
tempted to contact the agency, what steps the agency took, if 
any, to verify the willfulness of Nernbhard's noncompliance or 

. - " ,.,. .... +' ri' 1 any IntormatlOn reganllllg 1],61" PI-:;'OT c;Xc;lli:pvl~il LO:' rc.8~l'.::2._ 

reasons. 
Nembhard told the Hearing Officer that on the day of the ap

pointment she had' called and tried to make a new appoint
ment because her leg was swollen, but was told that she could 
not reschedule. The Hearing Officer asked if she had documen
tation concerning the reason she did not go. Nembhard said no, 
and started saying she called, when the Hearing Officer inter
rupted, and asked again whether she had documentation. She 
B.s-",in ,said she had none. Nembhard then told the Hearing Of-

,: 'L _..!. 
il~c.:,: i;i.id..:': 

she has problems with her legs and had pain. After asking 
Nembhaid her age, the Hearing Officer concluded the hearing. 

The decision after fair hearing recites the requirements of 18 
NYCRR 351.21 (a) and (f), as well as the provisions of 12 
NYCRR 1300.2 Cd) and 1300.12 (a). The Hearing Officer found 
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Nembhard's testimony that she was too ill to report to her 
. t on January 27, 1999 was "not credible beca';l-se 

Appellant did not have supporting me:ll?al documentatIOn 
she was vague." Consequently, the deCISIon conclud?d that 

failed to establish good cause for not keepmg the 
nnClmlGml:lnL and confirmed that portion of the agency's deter
"J.J.<"V.LU'~ that discontinued Nembhard's public assistance. 

There area number of troubling aspects to the manner 
which the agencies carried out their statutory mandates. 

agency is required to follow cert~ enu:nerated I?roced?Ies 
notifying a participant about its mtentIOns to discontmue 

and L-n ensuring that any action it takes is proper. In 
'to the statutory mandates of the Social Services Law, 

agency is bound by both the NYCRR and its own policy 
lUO,UJJ.'JO to implement public assistance in a fundamentally 

manner. In reviewing Nembhard's fair hearing transcript 
de-:::'zion, the court finds that NYCHRA and the State 

failed to follow many of the procedural requirements to 
fundamental fairness. ' 
Hearing Officer is required to review the sufficiency of 

Notice of Intent to assess whether it complies with regula
requ:iTements and whether there are any deficiencies that 

on the appellant's due process rights. The Hearing Of
should conduct this assessment on the record. (Policy 

elines, Dec. 11, 1996.) The transcript of the hearing 
. no assessment of the Notice of Intent. 

other things, the Notice of Intent is required to 
the specific laws andlor regulations upon which the ac-

is based. (18 NYCRR 358-2.2 [a] [4].) The only regulation 
in Nembhard's Notice of Intent is 18 NYCRR 351.21, that 
the required contacts and investigation the agency must 

with a participant. The Notice of Intent does not ad
the participant's obligations to cooperate with require
of the agency or the consequences of failing to comply 

any requirements. The determination of the agency, as 
by the decision after fair hearing, was based upon 

regulations governing failure to comply with the require
of 12 NYCRR part 1300. Thus, the Notice of Intent was 
ve iri failing to cite the regulations upon which the 
based its determination. (Matter of Bryant v Perales, 

AD2d 1186 [4th Dept], lv denied 76 NY2d 710 [1990].) 
addressing the sufficiency of the Notice of Intent, the 
. Officer was also required to determine whether the 

contained the specific reasons for the action. (18 NYCRR 
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358-2.2 [a] [3].) The Notice of Intent did not specify what ap
pointment Nembhard failed to keep, on what date or with 
whom. Therefore, the Notice was deficient here too. . 

A Hearing Officer has an obligation to ensure there is a 
complete record and to elicit documents and testimony. (18 
NYCRR 358-5.6.) Nembhard told the Hearing Officer that she 
had called the agency on the day of the appointment seeking to 
reschedule. Nonetheless, the Hearing Officer did not seek to 
elicit any information from the agency whether it had informa
tion about a call and whether the agency had any documenta
tion of receipt vf a call. The agency's failure to provide any rec
ords of calls received is in violation of the agency's obligation to 
provide a complete case record, as it agreed to in the consent 
judgment in Rodriguez v Blum (US Dist Ct, SD NY, Feb. 25, 
1983, 79 Civ 4518). The Hearing Officer's omission constitutes 
a failure to comply with lawful procedure and is another basis 
for which a new fair hearing is required. 

The Hearing Officer also failed to elicit testimony or docu
mentation regarding Nembhard's prior medical condition. Even 
though the Hearing Officer had informl;ltion that N embhard 
had previously been found to be medically incapacitated, the 
Hearing Officer made no effort to ascertain what the disability 
was and whether the incapacity was consistent with the rea
son N embhard gave for not attending the appointment. This 
failure may have significantly affected the Hearing Officer's de
termination of credibility upon which the decision after fair 
hearing rested. 

The fair hearing was also flawed because the Hearing Officer 
failed to require the agency to submit evidence about Nemb
hard's alle'ged "willful" failure to appear for the appointment. 
The agency merely stated that Nembhard had not attended the 
appointment. This fact was not disputed. By failing to require 
any evidence on the issue of willfulness, the Hearing Officer 
"improperly shifted the burden to the pro se claimant[] to 
prove that [her] failure * * * was not willful and without good 
cause." (Mitchell v Barrios-Paoli, 253 AD2d 281, 289.) Further, 
willfulness is an element of ineligibility that the agency was 
requiT6d t.o verify' prier to Ilotif~?i!lg the !"8cipient. of the 
pl·0p0;~J. (i~~}Z2;~ l.-' 21717::; 58 ~·T'"I2d 95-1 ,! "'J_'he!'e is !3.0 r;:"(I

idence in the record that the agency ever attempted or achieved 
this required verification. Because, as respondents concede, at 
a fair hearing the agency has the burden of proof of establish-· 
ing that its actions were correct (18 NYCRR 358-5.9 [aD, the 
agency's failure to produce any evidence on this issue also 
requires an annulment of the determination after fair hearing. 
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[2] Nembhard maintains that she was also deprived of due 
process because of the agency's failure to issue a conciliation 
notice, as set forth in 12 NYCRR 1300.11. Respondents contend 
that no conciliation notice was required because Nembhard 
was an exempt recipient of public assistance and these notices 

" are required only for nonexempt applicants and recipients. 
While it is true that the agency need not send a conciliation 

notice to an exempt participant, in order to rely on this excep
tion, the agency must demonstrate that Nembhard was an 
exempt participant. The agency claims to have done so by refer
ring to the medical appointment notice that states that the last 
time Nembhard was contacted, she was too ill to participate in 
the New York City WAY Program. Although someone who is 
too ill to engage in work activities is exempt under part 1300, 
that determination exists for a maximum of three months. (12 
NYCRR 1300.2 [b] [1].) There is no indication in the record of 
when the agency made the initial determination. Therefore, 
there is no way to establish whether Nembhard was still an 
exempt participant at the time that the agency sent the Notice 
of Intent. Without this information, it is impossible to 
determine whether the agency was required to send aconcilia
tion notice. Thus, here too," the agency failed to supply neces
sary documents, violating the consent judgment in Rodriguez v 
Blum (supra). 

Nembhard's claims as to food stamps and emergency rent ar
rears were not subjects of th~ fair hearing and are apparently 
under separate review. Accordingly, they cannot be addressed 
in this proceeding. " . 

[3] Respondents contend that Nembhard failed to preserve 
any" objection at the fair hearing and has thereby waived any 
objection. The cases cited in support of this position, however, 
involve petitioners who were represented by counsel at the fair 
hearing, not pro se litigants. Moreover, many of the agency's 
lapses concern its burden of proof that the agency had to meet 
in order to have its determination affirmed. To conclude that 
petitioner waived her right to have the agency sustain its 
burden is to make a mockery of the fair hearing and would 
itself violate due process and the purpose of the Social Services 
Law, as well as the agency's own guidelines. (See, Matter of 
Raitport v New York City Dept. of Social Servs., 260 AD2d 223; 
Matter of Schnurr v Perales, 115 AD2d 740; Allen v Blum, 58 
NY2d 954, supra; Policy guidelines, Dec. 11, 1996.) Thus, 
respondents' argument is rejected. 

[4] Respondents maintain that this proceeding "raises a 
substantial evidence question and, therefore, the court must 
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transfer the proceeding to the Appellate Division. (See, 
7804 [g].) However, where' a petition raises issues that 
terminate the proceeding without reference to substantial 
dence, the Supreme Court must decide the case. (See, Matter 
G & G Shops v New York City Loft Bd., 193 AD2d 405; 
of Duso v Kralik, 216 AD2d 297.) Because petitioner's claims 
errors are sufficient to terminate the proceeding witho 
considering substantial evidence questions, the court will 
transfer the matter. . 

[5] Nembhard seeks attorneys' fees pursuant to 42 USC 
§ 1988 and CPLR 8601 (b) and 8602 (c). Respondents 0 

saying that no Federal question has been presented and 
petitioner must first be found to be the prevailing party. 
Nembhard raised both State and Federal claims, based 
respondents' failure to abide by due process requirements. 
Because petitioner is the prevailing party as to these claims, 
she is entitled to an award of attorneys' fees. (Matter of 
Thomasel v Perales, 78 NY2d 561; Matter of Daniels v Ham
mons, 228 AD2d 341.) 

Accordingly, it is hereby ordered and adjudged that the deci
sion after fair hearing dated March 25, 1999 is annulled and 
the matter is remanded to respondents to conduct a new fair 
hearing as to the discontinuation of petitioner's public assis
tance. The Clerk is directed to enter judgment accordingly; and 
it is ordered that pending this hearing and a final agency de
termination, respondents are directed to restore petitioner's 
public assistance benefits to the amount prQv!(lI":d to petiti0~e! 
immediately prior to termination; and it is further ordered 
that the portion of the proceeding that seeks the recovery of 
attorneys' fees is severed and an assessment thereof is directed; 
and it is further ordered that the assessment is referred to a 
Special Referee to recommend or, on consent of the parties, to 
determine; and it is further ordered that a copy of this order 
with notice of entry shall be served on the legal support office 
(room 311) to arrange a date for the reference to a Special Ref
eree. 
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[777 NYS2d 5801 

In the Matter of lRMA LIZoTTE,Petitioner, v JOH..N A. JOHNSON, 

as Commissioner of the New York State Office of Chilcb:en 
and Family Services, et al., Respondents. 

Supreme Court, New York County, January 8, 2004 

HEADNOTE 

Social Services - Foster Care - Improper Denial of Special Rate 
Foster Care Payments - Due Process - Inadequate Translation 
Services 

The determination of respondents after a fair hearing denying petitioner 
foster parent eligibility for foster care benefits at the special rate on behalf of 

. her developmentally impaired great-grandson (see Social Services Law § 398-
?-) was arbitrary and capricious where petitioner appeared pro se and required 
the assistance of a translator, but the hearing officer failed to develop the rec
ord and ensure that the hearing waS conducted iIi compliance with the mini
mum. requirements of due process, The hearing officer failed to explain or de
lineate the relevant issues for petitioner, especially petitioner's need to 
establish that the foster child required a high degree of supervision (see 18 
NYCRR 427.6 [cD, and failed to provide petitioner with an opportunity to 
review any of the documents submitted by respondents. In addition, the fai1~ 
ure to provide adequate translation services for all of the testimony, as well as 
the relevant documents, deprived petitioner of fundamental due process. 

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES 
By the Publisher's Editorial Staff 

AM. JUR 2d, Welfare Laws § 19. 
6 LAw AND THE FAMILY NEW YORK (2d ed) § 6:71. 
MCKINNEY'S, Social Services Law § 39B-a. 
18 NYCRR 427.6 (c). 
NY JUR 2d, Public Welfare and Old Age Assistance § 207. 

ANNOTATION REFERENCE 

See ALR Index under Foster Children. 

FIND SIMILAR CASES ON WESTLAW® 
. Database: NY-ORCS 

Query: foster /2 care child /sspecial /s benefit 

APPEARANCES OF COUNSEL 

Legal Aid Society, New York City (David W. Weschler 
Palvi D. Mohammed of counsel), for petitioner. Michael A. 
dozo, Corporation Counsel, New York City (Joseph Cardieri 
Debra E. Brown of counseD, for William C. Bell, as VVJ..LU~~ 
sioner of the New York City Administration for Children's 
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vices, respondent. Eliot Spitzer, Attorney General, New York 
City (John E Gasior of counsel), for John A. Johnson and an
other, respondents. 

OPINION OF THE COURT 

DORIS LING-COHAN, J. 

" 'The fundamental requisite of due process of law is the op
portunity to be heard' . . . [which] must be tailored to the 
capacities and circumstances of those who are to be heard." 
(Goldberg v Kelly, 397 US 254, 267-269 [1970].) 

Pursuant to CPLR article 78, Irma Lizotte seeks, inter alia, 
an order reversing, annulling and vacating the decision after 
fair hearing dated April 29,2003, which afflrmed the New York 
City Administration for Children's Services' (ACS) determina
tion not to provide petitioner foster care payments at the special 
rate. Petitioner contends that the decisio.n was arbitrary and 
capricious, without a rational basis in law, and that it is not 
supported by substantial evidence Lll the record. Petitioner also 
seeks a judgment reinstating the special rate foster care pay-

Respondents, in opposition, argue that the decision is neither 
1I'T'atl.on,a!. arbitrary, capricious or in violation of the petitioner's 

to due process of law. Moreover, respondents argue that 
decision is supported by substantial evidence.! For the 

stated below, the petition is granted to the extent 
below. 

History 

The ACS placed minor child C.L.2 in the foster care of 
, ... u,eu ... " ....... v· .... his stepgJ'eat-grandmother, on December 15, 2000. 
'-~4~V' the petitioner received foster care benefltsat the regu

rate. Psychiatric evaluations performed in 2001 and 2002 
osed C.L. with various disorders including Dysthymic 

Early Onset and HIO Atte1'lti0TI Deficit Hype:r2.~ti~!i"ty 

State respondent Wing asserts that he is not a proper party inasmuch 
the decision under review was based on a hearing conducted by an agent of 
pOD.C1erlt Johnson and that the decision was issued by a designee of respon

Johnson. Petitioner, in her reply papers, does not dispute this assertion 
therefore, respondent Wing's application to dismiss is granted. 

The full name of the minor child has been redacted to protect his ano-
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On December 11, 2002, afterACS refused to provide p 
with foster care benefits at the special rate on behalf of 
petitioner requested a fair hearing to review that 
tion. At the January 13, 2003 fair hearing, ACS , .... t"l"o,.o.l1: 

provide. petitioner with the special rate foster care 
the period December 15, 2000 to December 15, 2001; ACS 
offered to evaluate petitioner's eligibility at the special 
the period from December 16, 2001 forward and, if 
would provide such benefits to the petitioner. The pe1jltliOllElr 
cepted bnth offers. 

On February 24, 2003, ACS determined that petitioner 
not eligible for the special rate of foster care benefits 
"the submitted documentation does not indicate any OJ·'5.LLl..u: 

atypical behaviors or conditions severe enough as to l'pnrllll', 

unusual level of care or supervision within the J.J.J.<:;;Q..LJ.JLll 

Special Rate Regulations" (notice of disapproval). 
requested another fair hearing. 

At the April 16, 2003 fair hearing, petitioner appeared 
and required the assistance of a translator, who translated 
of the proceedings. Petitioner testifIed, inter alia, that C.L. 
a lot of attention and that she must watch him "VJ'~O.'''''' 
because, if left alone, he would become violent with his 
other siblings.' She also testified that C.L. attends a 
school, where he sees a counselor weekly and continues 
medication for his behavioral disorder. 

In a decision dated April 29, 2003, the hearing officer 
ACS' determination not to provide petitioner with 
benefits at the special rate from December 16, 2001 to the 
ent. Petitioner has now initiated the present proceeding 
lenging that decision. 

Applicable Statutes and Regulations 
Section 398-a of the Social Services Law requires the 

Children. and Family Services (CFS) to promulgate 
establishing standards for payment for foster care 
suant to that delegation, CFS provides that, if approved 
state agency, social services districts are eligible to receive 
reimbursement payments for special foster care services 
special rate made on behalf of children who suffer' 
pronounced' physical conditions as a result of which a 
certifies that they require a high degree of physical 
have been diagnosed by a qualified psychiatrist or 
as being moderately developmentally disabled, 

record." 
officer mus 

the natur 



,lES 

'l.tions -
~quires the 
nulgate 

MATTER OF LIZOTTE v JOHNSON [4 Mise 3d 334] 337 

or having a behavioral disorder to the extent that 
require a high degree of supervision. (18 NYCRR 427.6 

care payments are reimbursed, in part, by the federal 
ivernnient pursuant to title IV-E of the Social Security Act (42 

§ 670 et seq.). In order to be eligible for reimbursement for 
care maintenance payments under the Social Security Act 
Cru.~e and Adoption Assistance (42 USC § 670 et seq.), a 

receiving title IV-E assistance must "provide ... an op-
for a fair heru.·ing . . . to any individual whose. claim 

Jen.eIl"t.s available pursuant to [title IV-EJ is denied or not 
upon with reasonable promptness." (42 USC § 671 raJ 
The procedures and requirements of 45 CFR 205.10 
. administrative fair hearings generally apply to all 

funded under title IV-E. (45 CFR 1355.30 [kJ.) 
"TTT,nT"\T"1 part 358, which governs administrative hearings 

foster care benefits sets forth the rights and respon
of participants in administrative fair hearings and 

the obligations of the hearing officer. The regulation 
that administrative fair hearings must be conducted by 

hearing officer" who has an obligation to "ensure 
record." (18 NYCRR 358-5.6 raJ, [b].) As such, the 

officer must, inter alia, make an opening statement, 
the nature of the proceedings, the issues to be heard 

manner in which the hearing will be conducted. (18 
358-5.6 [bJ [2J.) The officer is duty bound to elicit docu

testimony, including questioning the parties and wit
where the appellant demonstrates difficulty 

to question a witness. (18 NYCRR 358-5.6 [bJ [3].) 
officer is empowered with the discretion to issue 

and/or require the attendance of witnesses and the 
of books and records where necessary to develop a 

evidentiary record. (18 NYCRR 358-5.6 [bJ [8J.) 

Discussion 
raise:s, in 8:S:S8DC8, two claims, First. she contends 

hearing officer's c~~duct at the fai~ hearing was 
and capricious and a violation of her right to-due pro

Second, she argues that the decision is not sup
substantial evidence. While this court may agree that 

was not so supported, if that were the onlyques
would need to be transferred to the Appel

pursuant to CPLR 7804 (g). 
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However, this court finds that the hearing officer's 
develop the record and to ensure that the hearing was VU".lUU,vl 

in compliance with the minimum requirements of due 
deprived petitioner of her right to a "fair" hearing and due 
cess of law and, therefore, the decision was arbitrary and 
cious. Petitioner has established her entitlement to an 
pursuant to CPLR 7803, vacating and annulling the 
and remanding this matter for a new hearing consistent 
this decision. 

At the outset, it is without question that a foster ·par'ent 
entitled to a full due process hearing to challenge the 
receive foster cru:e maintenance payments at the rate s 
(Malter of Claudio v Dowling, 89 NY2d 567 [1997].) 

It is well established that, at such hearing, the hearing 
must assist the unrepresented appellant to present 
and the failure of the hearing officer to develop the teEltrnl1( 
presented by a pro se appellant effectively deprives that 
lant of a fair hearing. (18 NYCRR 358-5.6 [a], [b]; Matter 
liz v Wing, 285 AD2d 426, 427 [1st Dept 2001] ["the h,..o·mi":u 

the hearing and the ALJ's complete failure to develop 
testimony presented by the pro se petitioner effectively 
her of her right to a fair hearing"]; Matter of Schnurr u 
115 AD2d 740, 741 [2d Dept 1985] ["The brevity of the 
and the Administrative Law Judge's abrupt termination of 
proceedings without any attempt to delineate the issues 
which the hearing was to focus or to develop the testimony 
sented by the pro se petitioner effectively deprived her of 
right to a fair hearing"]; Matter of Hendry v D'Elia, 91 
663, 663 [2d Dept 1982] ["the administrative law judge 
have assisted petitioner by directing her to testify about 
work during the month of August"]; Matter of Dreher u 
65 AD2d 572, 573 [2d Dept 1978J ["Petitioner was aDlJ~ear 
pro se and was not given proper notice and assistance 
spect to the nature of the issues. Nor was there 
development by the hearing officer of the testimony. ,... "'00'0,,1 

by her"J; Matter of Rezoagli u Toia, 62 AD2d 1020, 1020 
Dept 1978J["Ms. Battaglia was not accorded the 
make a clear presentation of her evidence on the issue 
agency's prior approval and was not advised of her 
procure an adjournment of the hearing to enable her to 
witnesses essential to her case"]; Zsedel v Toia, 60 AD2d 
883-884 [2d Dept 1978] ["the hearing officer failed to 
his duty to protect the rights of the parties [in that 
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appellant] was not clear as to what he was offering,. . in 
of his age and the fact that he appeared without counsel 

lacked kt'1owledge of legal theories or of evidence relevant 
them, the hearing officer cannot be excused for the 

t and intimidating manner in which he conducted the 
'J.) 
the hearing officer failed to: (1) explain the nature of 

llt:l'U.L1-· '5 and the showing that the petitioner needed to make 
to prevail; (2) show any of the documents offered by 

petitioner; (3) ensure that petitioner received adequate 
:>la.IJ~V.1.1.; and (4) ensure a complete record by developing 

that would go to the question of whether the 
s great-grandson required a high degree of supervi-

or delineate the relevant issues 
in order for petitioner, a pro se appellant, to have had 

of prevailing at the hearing, she would have needed to 
that her great-grandson required a high degree of 

(18 NYCRR 427.6 [c].) Yet, the hearing officer's 
matlOn of the purpose of the hearing and the burden of 

limited solely to asking the petitioner if the reason 
at the hearing was because "the Agency failed to 

her with the special rate of foster care benefits . . . 
anuary 2002 to present." (Hearing transcript at 2-3.) 

no reason for the hearing officer to assume that the 
knew what she needed to establish and, therefore, 

officer utterly failed to "delineate the issues so that 
petitioner would know the conditions under which she 

entitled to a grant of assistance and be in a position 
to present her case." (Matter of Blackman v Perales, 

339, 340 [1st Dept 1992]; see also Matter of Roche v 
186 Misc 2d 581 [Sup Ct, NY County 2000].) 

to . an to review the exhibits 
the hearing officer simply did not show any of the 

submitted by ACS to the appellant or offer the appel
opportunity to review those documents. As the Supreme 

l..."'1 G,CSi:,C ,u !{cEZrcy (360 US 474,496 [1959]): 
principles have remained relatively im-

uua.Ult:: in our jurisprudence. One of these is that 
governmental action seriously injures an in

, and the reasonableness of the action 
o/l";:;U'-U:> on fact findings, the evidence used to prove 

Government's case must be disclosed to the in-
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dividual so that he has an opportunity to show that 
it is untrue . . . [T]his is important in the case of 
documentary evidence .... " 

The record shows that the hearing officer accepted all of the 
documents that ACS sought to have considered without even 
identifYing them for the record: 

"MR WATSON: And subsequent to that decision, 
Judge, the Agency made a determination that C.L. 
was not eligible for the special board rate (inaudible 
three to four words). 
"JUDGE KUKU: I'll mark the special rate denial 
Agency 2. (Whereupon, the above-described docu
ment was marked for identification and received 
into evidence as Agency's Exhibit Number 2, this 
date.) 
"MR WATSON: And (inaudible for words) packet that 
was submitted on behalf of C.L. 
"JUDGE KURU: Okay. I'll mark the packet Agency 3. 
(Whereupon, the above-described document was 
marked for identification and received into evidence 
as Agency's Exhibit Number 3, this date.) 
"MR WATSON: I'm going to hand you what the 
Agency plans to continue to submit, and you can 
mark it (inaudible one word). 
"JUDGE KURU: That Agency what? 
"MR WATSON: I said I'm going to hand you what the 
Agency intends to continue to submit-
"JUDGE KURU: Okay. 
"MR WATsoN:-and you can mark them (inaudible 
two. words). 
"JUDGE KURU: Okay, this is part of the psychiatric 
evaluation. 
"MR WATSON: Yes, sir. 
"JUDGE KURU: I'll mark the psychiatric evaluation 
Agency 4. (Whereupon, the above-described docu
ment was marked for identification and received· 
into evidence as Agency's Exhibit Number 4, this 
d~te.) 

"MR WATSON: That's a different one, Judge ... 
"MR WATSON: The· entire-in addition to what was 
already sent to ACS, the ACS had actually gone to 
the Agency to submit all the evaluations th[ey] had 
on behalf of C.L. (inaudible three words). That was 
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the original packet, and what you're going to 
continue to mark is the rest of his psychiatric and 
psychological evaluation. 
"JUDGE KUKU: I'll mark this Agency 4. Agency 5, 
5-A. Agency 6. (Whereupon, the above"described 
document was marked for identification and received 
into evidence as Agency's Exhibit Numbers 5, 5-A 
and 5-B, this date.)" (Transcript at 4-7.) 

341 

In fact, seven exhibits are presented by ACS and entered into 
evidence. The documents are not even shown to the petitioner, 
let alone explained as to their contents. Appearing pro se, it is 
unreasonable to expect the petitioner to know the procedure for 
objecting to the submission of evidence without a full and fair 
opportunity to review that evidence, especially when the hear
ing officer fails to assist by explaining to the petitioner the 
nature of the documents being submitted and why those docu
ments are relevant to the hearing. Moreover, at a bare mini
mum, due process demands that the petitioner be afforded an 
opportunity to review the evidence submitted. (Greene, 360 US 
at 496-497.) 

Had the petitioner had a realistic opportunity to review the 
documents that ACS submitted and' had she been assisted to 
understand her burden of proof, she might have chosen to point 
out to the hearing officer the numerous places in the various 
reports of psychologists and psychiatrists where the foster child 

described as suffering from "rages," exhibits "aggressive" 
"ta~Ut:H~H' ~i:>, presents "parent-child relational problems," and 

general. . . can be very oppositional or defiant." 
(3) Failure to provide adequate translation services 
Moreover, while the transcript indicates, in certain places, 

the interpreter translated for the petitioner, there is no 
. in the transcript that the interpreter translated any 

the discussion between the hearing officer and the ACS rep-
"";;;;~lvav~' concerning the seven documents submitted into evi

or that the actual exhibits were translated in whole or in 
part. As a consequence, petitioner was left completely 

dark as to the natuTe of the proceeding transpiring before 

failure of the hearing officer to require that all of the 
W~U .• V~'CY of the ACS representative and the discussions be

the hearing officer and that representative be translated, 
II as the relevant documents, deprived petitioner of 

due process. For all intents and purposes, peti-
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tioner might as well h('j.ve not been in the room for the 
time during which the hearing officer accepted from 
representative the documents that would ultimately 
basis for the adverse decision. 

While there is no specific state or federal constitutional' 
sion governing the right to have interpretive services 
in a court, our courts and legislative bodies have long . 
the need for such services to ensure meaningful 
In the criminal context, it is well established that 
provide interpreters is a deprivation of due process. (See' 
States ex reI. Negron v New York, 434 F2d 386 [2d Cir, 
[interpreter required for non-English-speaking de£ 
People v Ramos, 26 NY2d 272 [1970] [criminal U<:;J.<:;U\J.GU.J. 
cannot understand English is entitled to appoJ.J.J.~'J.J.J.t:;J.J.~, 
interpreter who speaks language that the defendant. . 
so that he may meaningfully assist in his own defense]; 
States v Mosquera, 816 F Supp 168, 178 [ED NY 1993] [ 
tion of indictment,relevant statutes, plea agreements and, 
documents required for non-English-speaking criminal . 
dants]; see also 28 USC §§ 1827, 1828 [Judiciary and 
Procedure Act; allows the assignment of interpreters in 
trials and proceedings].) The state courts have also . 
that interpreters are necessary to ensure meaningful 
tion in the context of civil cases. (See Yellen v Baez, 177 
332, 336 [Civ Ct, Richmond County 1997J ["To require 
ant to proceed when it is obvious that an interpreter is 
would violate due process' of law"].) New York statutes 
for the hiring of court interpreters and the . fJU,LJ.H'.LU" 

interpreters for deaf parties or witnesses. (Judiciary 
390.) . 

As language is the principal basis of communication in: 
or hearing, a litigant's ability to un~erstand and . 
that language is critical to the proceeding's fairness. The 
to provide adequate translation services here deprived 
of fundamental due process. The due process 
"opportunity to be heard" which must be "tailored' 
capacities and circumstances of those who are to be 
demands no less. (See Goldberg v Kelly, 397 US 254, 
[1970].) It is readily apparent from the subject decision 
hearing officer used the exhibits submitted by ACS, 
never shown, explained, translated (in whole or in 
part), nor fully identified to petitioner, as the entire 
her adverse decision; the hearing officer makes clear 
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discounted petitioner's unrebutted testimony and relied on the 
rest of the "record," a "record" consisting of documents which 
petitioner was in the dark about: "In this case, notwithstanding 
the Appellant's testimony, the record fails to support the Appel
lant's contention that C.L. was eligible for special foster care 
benefits for the period from December 16, 2001, to present." 
(Decision at 6.) . 

(4) Failure to develop the record 
Finally, the transcript clearly demonstrates that the hearing 

officer did virtually nothing to develop the record. For example, 
despite the fact that eligibility for the special rate hinges, in 
large part, on the need for supervision, the hearing officer asks 
no relevant follow-up questions when the petitioner testified 
that the foster child tends to hit other children and, therefore, 
the school principal required her to seek professional interven
tion (transcript at 12-14). Instead, the hearing officer asks only 
whether the principal is "a medical practitioner." (Transcript at 
13.) Similarly, the hearing officer does not ask any follow-up 
questions when petitioner testifies that the foster child is "un
controllable" on the school bus. (Id.) 

Petitioner's testimony that her foster child is "a child who 
need[s] a lot of attention or more attention" (transcript at 14) 
provides an opportunity for the hearing officer to elicit further 
U.vIOa..L.O. However, the hearing officer utterly failed to ask any 

on this subject. . 
The hearing officer also did nothing to develop the record 

the petitioner testified that "[h]e would hit PL., his sister, 
the time. When I go outside, he has to be careful. At no mo
t or at no time can I leave him alone because at any time he 
throw or push PL. Also in school they have told me when 

's annoyed, he's aggressive." (Transcript at 16.) The hearing 
does not elicit any details, but asks only whether the 

Jc;"l."l.U.Ll.t::.L has "house rules." (Transcript at 16-17.) 
In addition, when the pro se petitioner testifies that C.L. is 

. in a special school and is counseled by a psychiatrist, 
hearing officer fails to inquire into the nature of the school 
the type and frequency of the counseling, or even why he 

attend a special school rather than an ordinary public 
Instead, the hearing officer impatiently focu~es on 
C.L. sees a doctor apart from his psychiatrist: 

"INTERPRETER: He needs a lot of attention. I have to 
keep taking him to a psychiatrist. Also medication 
that are going to be prescribed to him every 30 days, 
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and right now in a school, in a special school. He 
has counseling and also a psychiatrist. 
"JU"DGE K1JKU: You said that (indecipherable word). 
You said that already (indecipherable word). How 
often does C.L. see a doctor apart from the psychia
trist? (The interpreter translates for the appellant.) 
"INTERPRETER: For checkups. 
"JU"DGE KlJKU: Routine checkups. 
"INTERPRETER: When we get a (indecipherable one 
word), but it's not the psychiatrist. It's a different 
doctor. 
"JUDGE KlJKU: Is he a healthy boy? (The interpreter 
translates for the appellant.) 
"MS. LIZOTTE: Yes, m-m h-m-m." (Transcript at 14-
15.) . 

AB a matter of fundamental fairness and equity the hearing 
officer should have inquired into the relevant facts to provide a 
more complete record, especially considering the petitioner's 
pro se appearance and her inability to speak English. This coUrt 
has the power to remit a matter to the agency where "further 
agency action is necessary to cure deficiencies in the record." 
(Matter of Police Benevolent Assn. of NY. State Troopers v Vacco, 
253 AD2d 920, 921 [3d Dept 1998J, lv denied 92 NY2d 818 
[1998J; see, Matter of Montauk Improvement v Proccacino, 41 
NY2d 913 [1977J.) Here, a new hearing is necessary to afford 
petitioner an informed opportunity to explain whether her fos
ter child meets the definition of a special needs child. 

Conclusion 
. The failure of the hearing officer to fully develop the record 

and to ensure that the hearing was conducted in compliance 
with the minimum requirements of due process deprived 
petitioner of her right to a fair hearing and due process of law. 

As to the petitioner's contention that the City agency is 
required to show a basis for the change in rate after previously 
offering such rate pursuant to Matter of Adania C. v Hammons 
(236 AD2d 315 [1st Dept 1997]), such contention is misplaced 
as the January 13, 2001 fair hearing was settled by the offer by 
ACS to: (1) provide petitioner with the special rate foster care 
payments for only the period December 15, 2000 to December 
15, 2001; and (2) evaluate petitioner's eligibility for the special 
rate for the· subsequent period (December 16, 2001 forward), 
and if found eligible, to provide such benefits. 
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it is hereby ordered and adjudged that the peti
is dismissed as to respondent Brian J. Wing as he is not a 

party; and adjudged that the petition is granted to the 
of remanding this matter to respondents for proceedings 

with this decision . 



NEW YORK STATE ADMINISTRATIVE PROCEDURE ACT 

PART 300 ADJUDICATORY PROCEEDINGS 



ARTICLE 3 

F~JUDICATORY PROCEEDINGS 

Section 301. Hearings. 
302. Record. 
303. Presiding officers. 
304. Powers of presiding officers. 
305. Disclosure. 
306. Evidence. 
307. Decisions, determinations and orders. 
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§ 301. Hearings. 1. In an adjudicatory proceeding, all parties shall 
be afforded an opportunity for hearing within reasonable time. 

2. All parties shall be given reasonable notice of such hearing, which 
notice shall include (a) a statement of the time, place, and nature of 
the hearing; (b) a statement of the legal authority and jurisdiction 
under which the hearing is to be held; (c) a reference to the particular 
sections of the statutes and rules involved, where possible; (d) a short 
and plain statement of matters asserted; and (e) a statement that 
interpreter services shall be made available to deaf persons, at no 
charge, pursuant to this section. Upon application of any party, a more 
definite and detailed statement shall be furnished whenever the agency 
finds that the statement is not sufficiently definite or not 
sufficiently detailed. The finding of the agency as to the sufficiency 
of definiteness or detail of the statement or its failure or refusal to 
furnish a more definite or detailed statement shall not be subject to 
judicial review. Any statement furnished shall be deemed, in all 
respects, to be a part of the notice of hearing. 

3. Agencies shall adopt rules governing the procedures on adjudicatory 
proceedings and appeals, in accordance with provisions of article two of 
this chapter, and shall prepare a summary of such procedures in plain 
language. Agencies shall make such summaries available to the public 
upon request, and a copy of such summary shall be provi~ed to any party 
cited by the agency for violation of the laws, rules or orders enforced 
by the agency. 

4. All parties shall be afforded an opportunity to present written 
argument on issues of law and an opportunity'to present evidence and 
such argument on issues of fact, provided however that nothing contained 
herein shall be construed to prohibit an agency from. allowing parties to 
present oral argument within a reasonable time. In fixing the time and 
place for hearings and oral argument, due regard shall be had for the 
convenience of the parties. 

5. Unless precluded by statute, disposition may be made of any 
adjudicatory proceeding by stipulation, agreed settlement, consent 
order, default, or other informal method. 

6. Whenever any deaf person is a party to an adjudicatory proceeding 
before an agency, or a witness therein, such agency in all instances 
shall appoint a qualified interpreter who is certified by a recognized 
national or New York state credentialing authority to interpret the 
proceedings to, and the testimony of, such deaf person. The agency 
conducting the adjudicatory proceeding shall determine a reasonable fee 
for all such interpreting services which shall be a charge upon the 
agency. 
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§ 302. Record. 1. The record in an adjudicatory proceeding shall 
include: (a) all notices, pleadings, motions, intermediate rulings; (b) 
evidence presented; (c) a statement of matters officially noticed except 
matters so obvious that a statement of them would serve no useful 
purpose; (d) questions and offers of proof, objections thereto, and 
rulings thereon; (e) proposed findings and exceptions, if any; (f) any 
findings of fact, conclusions of law or other recommendations made by a 
presiding officer; and (g) any decision, determination, opinion, order 
or report rendered. 

2. The agency shall make a complete record of all adjudicatory 
proceedings conducted before it. For this purpose, unless otherwise 
required by statute, the agency may use whatever means it deems 
appropriate, including but not limited to the use of stenographic 
transcriptions or electronic recording devices. Upon request made by 
any party upon the agency within a reasonable time, but prior to the 
time for commencement of judicial review, of its giving notice of its 
decision, determination, opinion or order, the agency shall prepare the 
record together with any transcript of proceedings within a reasonable 
time and shall furnish a copy of the record and transcript or any part 
thereof to any party as he may request. Except when any statute provides 
otherwise, the agency is authorized to charge not more than its cost for 
the preparation and furnishing of such record or transcript or any part 
thereof, or the rate specified in the contract between the agency and a 
contractor if prepared by a private contractor. 

3. Findings of fact shall be based exclusively on the evidence and on 
matters officially noticed. 
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§ 303. Presiding o~~~cers. Except as otherwise provided by statute, 
the agency, one or more members of the agency, or one or more hearing 
officers designated and empowered by the agency to conduct hearings 
shall be presiding officers. Hearings shall be conducted in an 
impartial manner. Upon the filing in good faith by a party of a timely 
and sufficient affidavit of personal bias or disqualification of a 
presiding officer, the agency shall determine the matter as part of the 
record in the case, and its determination shall be a matter subject to 
judicial review at the conclusion of the adjudicatory proceeding. 
Whenever a presiding officer is disqualified or it becomes impractical 
for him to continue the hearing, another presiding officer may be 
assigned to continue with the case unless it is shown that substantial 
prejudice to the party will result therefrom. 

- -0- ................... 

lttp:llpublic.leginfo.state.ny.usILAWSSEAF.cgi?QUERYTYPE=LAWS+&QUERYDATA=$$SAP303$$... 4/612010 



§ 304. Powers of presiding officers. Except as otherwise provided by 
statute, presiding officers are authorized to: 

1. Administer oaths and affirmations. 
2. Sign and issue subpoenas in the name of the agency, at the request 

of any party, requiring attendance and giving of testimony by witnesses 
and the production of books, papers, documents and other evidence and 
said subpoenas shall be regulated by the civil practice law and rules. 
Nothing herein contained shall affect the authority of an attorney for a 
party to issue such subpoenas under the provisions of the civil practice 
law and rules. 

3. Provide for the taking of testimony by deposition. 
4. Regulate the course of the hearings, set the time and place for 

continued hearings, and fix the time for filing of briefs and other 
documents. 

5. Direct the parties to appear and confer to consider 
simplification of the issues by consent of the parties. 

6. Recommend to the agency that a stay be granted in accordance 
section three hundred four, three hundred six or three hundred seven 
the military law. 

the 

with 
of 
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§ 305. Disclosure. Each agency having power to conduct adjudicatory 
proceedings may adopt rules providing for discovery and depositions to 
the extent and in the manner appropriate to its proceedings . 
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§ 306. Evidence. 1. Irrelevant or unduly repetitious evidence or 
cross-examination may be excluded. Except as otherwise provided by 
statute, the burden of proof shall be on the party who initiated the 
proceeding. No decision, determination or order shall be made except 
upon consideration of the record as a whole or such portion thereof as 
may be cited by any party to the proceeding and as supported by and in 
accordance with substantial evidence. Unless otherwise provided by any 
statute, agencies need not observe the rules of evidence observed by 
courts, but shall give effect to the rules of privilege recognized by 
law. Objections to evidentiary offers may be made and shall be noted in 
the record. Subject to these requirements, an agency may, for the 
purpose of expediting hearings, and when the interests of parties will 
not be substantially prejudiced thereby, adopt procedures for the 
submission of all or part of the evidence in written form. 

2. All evidence, including records and documents in the possession of 
the agency of which it desires to avail itself, shall be offered and 
made a part of the record, and all such documentary evidence may be 
received in the form of copies or excerpts, or by incorporation by 
reference. In case of incorporation by reference, the materials so 
incorporated shall be available for examination by the parties before 
being received in evidence. 

3. A party shall have the right of cross-examination. 
4. Official notice may be taken of all facts of which judicial notice 

could be taken and of other facts within the specialized knowledge of 
the agency. When official notice is taken of a material fact not 
appearing in the evidence in the record and of which judicial notice 
could not be taken, every party shall be given notice thereof and shall 
on timely request be afforded an opportunity prior to decision to 
dispute the fact or its materiality. 
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§ 307. Decisions, determinations and orders. 1. A final decision, 
determination or order adverse to a party in an adjudicatory proceeding 
shall be in writing or stated in the record and shall include findings 
of fact and conclusions of law or reasons for the decision, 
determination or order. Findings of fact, if set forth in statutory 
language, shall be accompanied by a concise and explicit statement of 
the underlying facts supporting the findings. If, in accordance with 
agency rules, a party submitted proposed findings of fact, the decision, 
determination or order shall include a ruling upon each proposed 
finding. A copy of the decision, determination or order shall be 
delivered or mailed forthwith to each party and to his attorney of 
record. 

2. Unless required for the disposition of ex parte matters authorized 
by law, members or employees of an agency assigned to render a decision 
or to make findings of fact and conclusions of law in an adjudicatory 
proceeding shall not communicate, directly or indirectly, in connection 
with any issue of fact, with any person or party, nor, in connection 
with any issue of law, with any party or his representative, except upon 
notice and opportunity for all parties to participate. Any such agency 
member (a) may communicate with other members of the agency, and (b) may 
have the aid and advice of agency staff other than staff whi.ch has been 
or is engaged in the investigative or prosecuting functions in 
connection with the case under consideration or factually related case. 

This subdivision does not apply (a) in determining applications for 
initial licenses for public utilities or carriers; or (b) to proceedings 
involving the validity or application of rates, facilities, or practices 
of public utilities or carriers. 

3. (a) Each agency shall maintain an index by name and subject of all 
written final decisions, determinations and orders rendered by the 
agency in adjudicatory proceedings. For purposes of this subdivision, 
such index shall also include by name and subject all written final 
decisions, determinations and orders rendered by the agency pursuant to 
a statute providing any party an opportunity to be heard, other than a 
rule making. Such index and the text of any such written final 
decision, determination or order shall be available for public 
inspection and copying: Each decision, determination and order shall be 
indexed within sixty days after having been rendered. 

(b) ~~ agency may delete from any such index, decision, determination 
or order any information that, if disclosed, would constitute an 
unwarranted invasion of personal privacy under the provisions of 
subdivision two of section eighty-nine of the public officers law and 
may also delete at the request of any person all references to trade 
secrets that, if disclosed, would cause substantial injury to the 
competitive position of such person. Information which would reveal 
confidential material protected by federal or state statute, shall be 
deleted from any such index, decision, determination or order. 
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NEW YORK STATE REGULATIONS -18 NYCRR 358-5 

OTDA FAIR HEARINGS 



effective Date: 
'itle: Section 358-5.1 - Notice of fair hearing. 

58-5.1 Notice of fair hearing. (a) Exceptfor hearings which are given priority in scheduling in accordance with section 
58-5.2 of this Subpart, at least 10 calendar days prior to the date of the fair hearing, a written notice of the fair hearing 
vill be sent by the department tothe appellant, appellant's authorized representative and to the social services agency. 

b) The fair hearing notice will state the following: 

1) the date, time and place of the fair hearing and an explanation of how and when a change in the date and place of the 
air hearing may be requested, and under what circumstances a hearing will be rescheduled if neither the appellant nor 
he appellant's representative appears at the hearing; 

2) whether public assistance, medical assistance, food stamp benefits or services must be continued unchanged; 

3) the appellant's right upon request to necessary transportation or to transportation expenses to and from the fair 
learing for the appellant and the appellant's authorized representatives and witnesses and for payment of the appellant's 
lecessary child care costs and for any other necessary costs and expenditures related to the fair hearing; 

4) the appellant's right to be represented at the fair hearing by legal counsel, a relative, friend or other person or to 
epresent oneself, and the right to bring witnesses to the fair hearing and to question witnesses at the hearing; 

5) the right to present \vritten and oral evidence at the hearing; 

6) that the appellant should bring the notice of fair hearing to the hearing as well as all evidence that has a bearing on 
he case such as books, records and other forms of wTitten evidence, and witnesses, if any; 

7) the appellant's right to review appellant's case record prior to and at the fair hearing; 

8) the appellant's right upon request to obtain copies of documents which the social services agency will present at the 
air hearing and copies of other additional documents for the purpose of preparing for the fair hearing; and 

9) the right of a deaf or non-English speaking appellant to interpreter services at the fair hearing at no charge; and 

10) the issues which are to be the subject of the hearing. 

{olume: A 
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'fective Date: 
tIe: Section 358-5.2 - Scheduling. 

8-5.2 Scheduling. (a) The fair hearing will be held at a time and place convenient to the appellant as far as 
acticable. In scheduling the hearing, the department will consider such things as the physical inability of the appellant 
travel to the regular hearing location. 

) Priority scheduling. (1) Except as set forth in paragraph (4) of this subdivision, a fair hearing which is subject to 
iority processing pursuant to section 358-3.2 of this Part must be scheduled as soon as practicable after the request 
erefor is made. In determining the date for which the hearing will be scheduled, consideration must be given to the 
lture and urgency of the appellant's situation, including any date before which the decision must be issued to allow for 
eaningful resolution of the issue under review. 

) When a hearing is requested concerning food stamp benefits and the food stamp household intends to move from the 
cal social services district before the decision normally would be issued, priority will be given to the scheduling of the 
~aring, taking into account any date before which the hearing must be scheduled to allmv for the appellant to receive 
e decision while still in the district. 

) Except as set forth in paragraph (4) of this subdivision, after a hearing which was scheduled on a priority basis as set 
Irth above, the decision must be issued as soon as practicable. In determining the date by which the decision will be 
sued, consideration must be given to the nature and urgency of the appellant's situation, including any date before 
hich the decision must be issued to allow for meaningful resolution of the issue under review. If, at the conclusion of a 
:;aring which was scheduled on a priority basis the hearing officer determines that the issues do not warrant continued 
~iority processing, the hearing officer will inform the parties that the issuance of the decision will not receive priority 
rocessing. 

~) When a fair hearing is requested concerning the involuntary discharge of a resident of a tier II facility after such 
~sident requests and participates in a hearing, held by the facility or the social services district in which the facility is 
)cated, such fair hearing must be scheduled within seven working days ofthe request. The decision after the fair 
earing must be issued within seven working days of the date of the fair hearing. 

~) When a hearing is requested pursuant to section 358-3.1 (g) of this Part or has been given priority in accordance with 
:;ction 358-3.2(d) of this Part, the hearing will be held within 30 days of the request, unless delayed by, or adjourned at 
le request of, the appellant. 
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:ffective Date: 
'ide: Section 358-5.3 - Adjourning the fair hearing. 

58-5.3 Adjourning the fair hearing. (a) Upon request of either the appellant or a social services agency, the fair hearing 
1ay be rescheduled, upon a showing of good cause for requesting the delay. 

b) When in the judgment of the department or the hearing officer the parties' due process rights would best be served 
y adjourning the fair hearing, or if there are special circumstances which make proceeding with the case fundamentally 
nfair, the department or the hearing officer may reschedule the fair hearing. 

::;) Requests to adjourn a fair hearing must be made in accordance with the instructions in the notice of fair hearing. 

j) If a fair hearing is adjourned based upon a request by the appellant, the time limit set forth in section 358-6.4 of this 
'art will be extended by the number of days the fair'hearing has been postponed. 

e) If public assistance, medical assistance, food stamp benefits or services are continued in accordance with section 
58-3.6 of this Part and the fair hearing is rescheduled for the reasons set forth in subdivision (a) or (b) of this section, 
n appellant has the right to have public assistance, medical assistance, food stamp benefits or services continued until 
1e fair hearing decision is issued. 
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ffective Date: 
itIe: Section 358-5.4 - Withdrawal of a request for a fair hearing. 

i8-5.4 Withdrawal of a request for a fair hearing. (a) The department will consider a hearing request to be withdrav.,rn 
lder the following circumstances: 

) the department has received a vlTitten statement from the appellant or appellant's authorized representative stating 
at the request for a fair hearing is withdrawn; or 

) the appellant or appellant's authorized representative has made a statement withdrawing the request to the hearing 
TIcer on the record at the hearing. 

) An oral statement by telephone or in person to a social services agency employee that an appellant is withdrawing a 
quest for a fair hearing is insufficient to withdraw a fair hearing request. 

olume: A 
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~ffective Date: 
ritIe: Section 358-5.5 - Abandonment of a request for a fair hearing. 

,58-5.5 Abandonment of a request for a fair hearing. (a) The department will consider a fair hearing request abandoned 
f neither the appellant nor appellant's authorized representative appears at the fair hearing unless either the appellant or 
.ppellant's authorized representative has: 

1) contacted the department within 15 days of the scheduled date of the fair hearing to request that the fair hearing be 
escheduled; and 

2) provide the department with a good cause reason for failing to appear at the fair hearing on the scheduled date; or 

3) contacted the department within 45 days of the scheduled date of the hearing and establishes that the appellant did 
lot receive the notice of fair hearing prior to the scheduled hearing date. 

b) The department will restore a case to the calendar if the appellant or appellant's authorized representative has met the 
equirements of subdivision ( a) of this section. 
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ffective Date: 
itle: Section 358-5.6 - Hearing officer. 

58-5.6 Hearing officer. (a) The hearing shall be conducted by an impartial hearing officer employed by the department. 
ho has not been involved in any way with the action in question. ' 

» To ensure a complete record at the hearing, the hearing officer must: 

) preside over the fair hearing and regulate the conduct and course of the fair hearing, including at the hearing officer's 
.scretion, requiring sworn testimony, and administering the necessary oaths; 

~) make an opening statement explaining the nature of the proceeding, the issues to be heard and the manner in which 
le fair hearing will be conducted; 

;) elicit documents and testimony, including questioning the parties and \vitnesses, if necessary, particularly where the 
Jpellant demonstrates difficulty or inability to question a witness; however, the hearing officer will not act as a party's 
:presentative; 

~) where the hearing officer considers independent medical assessment necessary, require that an independent medical 
;sessment be made part of the record when the fair hearing involves medical issues such as a diagnosis, an examining 
hysician's report, or a medical review team's decision; 

;) adjourn the fair hearing to another time on the hearing officer's own motion or on the request of either party, to the 
xtent allowable by section 358-5.3 of this Subpart; 

5) adjourn the fair hearing when in the judgment of the hearing officer it would be prejudicial to the due process rights 
f the parties to go forward with the hearing on the scheduled hearing date; 

7)review and evaluate the evidence, rule on the admissibility of evidence, determine the credibility of witnesses, make 
.ndings of fact relevant to the issues ofthe hearing which will be binding upon the commissioner unless such person 
as read a complete transcript of the hearing or has listened to the electronic recording of the fair hearing; 

3) at the hearing officer's discretion, where necessary to develop a complete evidentiary record, issue subpoenas, and/or 
;quire the attendance of witnesses and the production of books and records; and 

~) prepare an official report containing the substance of what transpired at the fair hearing and including a 

:) A party to a hearing may make a request to a hearing officer that the hearing officer remove himself or herself from 
residing at the hearing. 

i) previously dealt in any way with the substance of the matter which is the subject of the hearing except in the capacity 
,f hearing officer; or 

ii) any interest in the matter, financial or otherwise, direct or indirect, which will impair the independent judgment of 

iii) displayed bias or partiality to any party to the hearing. 

2) The hearing officer may independently determine to remove himself or herself from presiding at a hearing on the 
~rounds set forth in paragraph (1) of this subdivision. 
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3) The request for removal made by a party must: 

,) be made in good faith; and 

j) be made at the hearing in writing or orally on the record; and 

ji) describe in detail the grounds for requesting that the hearing officer be removed. 

+) Upon receipt of a request for removal, the hearing officer must determine on the record whether to remove himself 
r herself from the hearing. 

5) If the hearing officer determines not to remove himself or herself from presiding at the hearing, the hearing officer 
1Ust advise the party requesting removal that the hearing will continue but the request for removal will automatically be 
;viewed by the general counselor the general counsel's designee. 

5) The determination of the hearing officer not to remove himself or herself will be reviewed by the general counselor 
1e general counsel's designee. Such review will include review of written documents submitted by the parties and the 
"anscript of the hearing. 

7) The general counselor the general counsel's designee must issue a \vTitten determination of whether the hearing 
fficer should be removed from presiding at the hearing within 15 business days of the close of the hearing. 

8) The written determination of the general counselor the general counsel's designee will be made part of the record. 
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.ffective Date: 
'itle: Section 358-5.7 - Who may be present at the fair hearing. 

58-5.7 Who may be present at the fair hearing. The following persons may be present at a fair hearing: 

1) the appellant who has requested the fair hearing; 

)) the appellant's representative; 

~) counselor other representatives of the social services agency; 

i) witnesses of either party and any who may be called by the hearing officer; 

~) an interpreter; and 

) any other person admitted at the hearing officer's discretion, with the consent of the appellant. 
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!:.ffective Date: 
ritle: Section 358-5.8 - Media admission to fair hearing. 

\58-5.8 Media admission to fair hearing. (a) The media may be admitted to a fair hearing where the appellant has made 
l specific waiver of appellant's right to confidentiality both in writing and on the record and has clearly and 
mequivocally confirmed on the record that the appellant desires and consents to the presence of the media. The waiver 
nust be unqualified, complete, and made with full knowledge of the ramifications of the waiver, including that the 
vaiver is irrevocable. 

b) Where a waiver has been secured in accordance with subdivision (a) of this section, the extent of any access to be 
. ;ranted to the media is to be determined at the discretion of the hearing officer. In determining the extent of such access, 
he hearing officer will consider the following: 

1) maintenance of proper hearing decorum; 

2) potential disruption to the proceedings; 

3) adverse effect on witnesses; 

4) impediments to the making of a proper and accurate record; 

5) the physical space and conditions of the hearing room; 

6) potential disruption to the hearing officer, including impediments to the hearing .officer's ability to discharge 
esponsibilities; and 

7) any other factor which, in the discretion of the hearing officer, is necessary to ensure the orderly and proper conduct 
If the hearing and the creation of a complete and accurate hearing record or which is necessary in order to protect 
onfidential information where, confidentiality cannot be waived by the appellant. 
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ffective Date: 
itle: Section 358-5.9 - Fair hearing procedures. 

;8-5.9 Fair hearing procedures. (a) At a fair hearing concerning the denial of an application for or the adequacy of 
lblic assistance, medical assistance, HEAP, food Stamp benefits or services, the appellant must establish that the 
~ency's denial of assistance or benefits was not correct or that the appellant is eligible for a greater amount of 
;sistance or benefits. Except, where otherwise established by law or regulation, in fair hearings concerning the 
scontinuance, reduction or suspension of public assistance, medical assistance, food stamp benefits or services, the 
)cial services agency must establish that its actions were correct. 

») The fair hearing decision must be supported by and in accordance with substantial evidence. 

:) Technical rules of evidence followed by a court of law need not be applied. Irrelevant or unduly repetitious evidence 
1d/or cross-examination may be excluded at the discretion of the hearing officer. Privileges recognized by law will be 
[ven effect. 

1) Any written record or document or part thereof to be offered as evidence may be offered in the form of a 
~production or copy where such reproduction or copy is identified satisfactorily as a complete and accurate 
~production or copy of the original material. 
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~ffective Date: 
fitIe: Section 358-5.10 - Consolidated fair hearings. 

',58-5.10 Consolidated fair hearings. (a) The department may consolidate fair hearings where two or more persons 
equest fair hearings in which the individual issues of fact are not disputed and the sole issue in each request is an 
)bjection to: 

1) Federal or State law or regulation, or local policy; or 

2) a change in Federal or State law. 

b) Each person whose case has been consolidated with another person's case has the right to: 

1) present one's own case or have one's case presented by a representative; and 

2) withdraw from the consolidated fair hearing and have an individual fair hearing. 
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ffective Date: 
[tie: Section 358-5.11 - The hearing record. 

i8-5.11 The hearing record. (a) Fair hearing record. A 'written transcript or recording of the fair hearing testimony and 
~hibits, or the hearing officer's official report together with the recommended decision of the hearing officer, all papers 
ld requests filed in the proceeding prior to the close of the fair hearing and the fair hearing decision, constitute the 
)mplete and exclusive record of the fair hearing. Where a decision without hearing is issued in accordance with section 
58-6.2 of this Part, the documents submitted by the appellant and the social services agency constitute the complete 
ld exclusive record of the fair hearing. 

)) Review of record. The exclusive record of the fair hearing is confidential; however, the exclusive record may be 
mmined by either party or their authorized representative at the Office of Administrative Hearings, or upon request at 
)me other location subject to the approval of the Office of Administrative Hearings. 
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RETRlEVE BILL 

§ 136. Protection of public welfare records. 1. The names or 
addresses of persons applying for or receiving public assistance and 
care shall not be included in any published report or printed in any 
newspaper or reported at any public meeting except meetings of the 
county board of supervisors, city council, town board or other board or 
body authorized and required to appropriate funds for public assistance 
and care in and for such county, city or towTI; nor shall such names and 
addresses and the amount received by or expended for such persons be 
disclosed except to the commissioner of social serv~ces or his 
authorized representative, such county, city or to\vu board or body or 
its authorized representative, any other body or official required to 
have such information properly to discharge its or his duties, or, by 
authority of such county, city or town appropriating board or body or of 
the social services official of the county, city or town, to a person or 
agency considered entitled to such information. HOvlever, if a bona fide 
news disseminating firm or organization makes a written request to the 
social services official or the appropriating board or body of a county, 
city or town to allm'l inspection by an authorized representative of such 
Ilrm or organization of the books and records of the disbursements made 
by such county, city or town for public assistance and care, such 
requests shall be granted within five days and such firm or organization 
shall be considered entitled to the information contained in such books 
and records, provided such firm or organization shall give assurances in 
writing that it will not publicly disclose, or participate or acquiesce 
in the public disclosure of, the names and addresses of applicants for 
and recipients of public assistance and care except as expressly 
permitted by subdivision four. If such firm or organization shall, 
after giving such assurance, publicly disclose, or participate or 
acquiesce in the public disclosure of, the names and addresses of 
applicants for or recipients of public assistance and care except as 
expressly permitted by subdivision four, then such firm or organization 
shall be deemed to have violated this section and such violation shall 
constitute a misdemeanor. As used herein a news disseminating firm or 
organization shall mean and include: a newspaper; a newspaper service 
association or agency; a magazine; a radio or television station or 
system; a motion picture news agency. 

2. All communications and information relating to a person receiving 
public assistance or care obtained by any social services official, 
service officer, or employee in the course of his or her work shall be 
considered confidential and, except as otherwise provid~d in this 
section, shall be disclosed only to the commissioner, or his or her 
authorized representative, the commissioner of labor, or his or her 
authorized representative, the commissioner of health, or his or her 
authorized representative, the welfare inspector general, or his or her 
authorized representative, the county board of supervisors, city 
council, town board or other board or body authorized and required to 
appropriate funds for public assistance and care in and for such county, 
city or town or its authorized representative or, by authority of the 
county, city or town social services official, to a person or agency 
considered entitled to such information. Nothing herein shall preclude a 
social services official from reporting to an appropriate agency or 
official, including law enforcement agencies or officials, knovffi or 
suspected instances of physical or mental injury, sexual abuse or 
exploitation, sexual contact with a minor or negligent treatment or 
maltreatment of a child of which the official becomes aware in the 
administration of public assistance and care nor shall it preclude 
communication with the federal immigration and naturalization service 
regarding the immigration status of any individual. 
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RETRlEVE BILL 

3. Nothing in this section shall be construed to prevent registration 
in a central index or social service exchange for the purpose of 
preventing duplication and of coordinating the work of public and 
private agencies. 

4. No person or agency shall solicit, disclose, receive, make use of, 
or authorize, knowingly permit, participate in, or acquiesce in the use 
of, any information relating to any applicant for or recipient of public 
assistance or care for commercial or political purposes. Nothing in 
this or the other subdivisions of this section shall be deemed to 
prohibit bona fide news media from disseminating news, in the ordinary 
course of their lawful business, relating to the identity of persons 
charged with the commission of crimes or offenses involving their 
application for or receipt of public assistance and care, including the 
names and addresses of such applicants or recipients who are charged 
with the commission of such crimes or offenses. 

5. A social services official shall disclose to a federal, state or 
local law enforcement officer, upon request of the officer, the current 
address of any recipient of family assistance, or safety net assistance 
if the duties of the officer include the location or apprehension of the 
recipient and the officer furnishes the social services official with 
the name of the recipient and notifies the agency that such recipient is 
fleeing to avoid prosecution, custody or confinement after conviction, 
under the laws of the place from which the recipient is fleeing, for a 
crime or an attempt to commit a crime which is a felony under the laws 
of the place from which the recipient is fleeing, or which, in the case 
of the state of New Jersey, is a high misdemeanor under the laws of that 
state, or is violating a condition of probation or parole imposed under 
a federal or state law or has information that is necessary for the 
officer to conduct his or her official duties. In a request for 
disclosure pursuant to this subdivision, such law enforcement officer 
shall endeavor to include identifying information to help ensure that 
the social services official discloses only the address of the person 
sought and not the address of a person with the same or similar name. 
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