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ADMINISTRATIVE LETTER

to: Commissicriers of Social Services

sueJecT: ALMENARES v. WYMAN -- Court order reguir
reduction, of grants of publlr dSSiSt,, .
categories, untl]l stete fair hearings effnrﬂfdy held and

{to comply with 45 CFR 205.10)
DISTRIBUTION: P 23 Commissioners only

Attached hereto are new fair hearing regulations

with the Secretary of State. You must comply with thase reg i
and. thereafter. There is attached hereto detailed 1natract"o for those Propd
discontinuances, suspensions and reductions which were in1tlav\7 prior to April i,
1872 and those that will be initiated on and after Aprii 22, .972. Also sttached are
Notices of Discontinuance, Suspension and Reduction forms which must be repruduned
and used by you in all proposed discontinuances, suspensions end reductions ini

em and after April 22, 1972. Examples of reascns to be given in such notices a:
attached.
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By Administrative Letter dated March 24, 1972 (Transmittal No. 40} drafis
of the new fair hearing regulations were sent to you for your comments and suggestions.
Because the Court established a tight time schedule (for impliementation of Seciion 205.10
of the Federal Regulations) we were not able to afford you very much time to review the
drafts and to comment on them. Despite this, many comments and suggestions were
received and where they were acceptable to the Court and H.E.W., they were incorporated.

If they were not acceptable, they could not be, and were not, incorporated.

You should know that the Federal District Court is supervising all aspect
of our implementation of Federal Regulation 205.10 wvery closely. You should alse
know that the department, while complying with the directions of the Court, is making
every effort to have Secretary Richardson withdraw or revise Federal Regulation 205.1C.

On April 18, 1972, we applied to the Court for a brief extension of the
April 22, 1972 implementation date in order for the department to further develop
the forms and procedures which will be required and for the districts to revise their
procedures, train staff, etc., but we regret to inform you that the Court denied our
application.

loaid 2 ML

First Deputy Cdgmlssioner
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1. INSTRUCTIONS FOR IMPLEMENTAT:ON
OF NEW FALR BEARING REGULATIONS
{EFFECTIVE APRIL 22, 1972}

ON APRIL 22, 1972, THE ATTACHED FORMS FOR NOTICES OF DISTONTINUANCE, -JbPENSIGN oz
REDUCTION OF ASSISTANCE, AND ONLY THE ATTACHED FORMS, SHALL BE USED IN ALL Cf3ES

WHERE PROPOSALS TO DISCONTINUE, SUSPERD OR REDUCE ASSISTANCE ARE INITIATED On THAT
DATE AND THEREAFTER. YOU MUST REPRODUCE THE ATTACHED FORMS ARND USE THEM.
(NOTE: The attached forms shall anly be used untii} mors
detaﬁled fc*m: are euppl*eﬂ to you by the 3%ste Departuenst

AS OF APRIL 22, 1972 IN USING THE ATTACHED FORMS YOU MUST:

{1} Send the recipient the appropriate notice ¢f the proposed dcvxﬁm &l
least 15 calendar days before the effective date of the proposed
dlscontlnuance, suspension or reduction of the grant. {The notice 1_3,
be mailed and postmarked at least 15 days pricr tc¢ the dste ¢f prow
action. The date of posting and the date the notice {s signad musti be
the same data.; *

(2) Give detailed reasons for the proposed discontinuarnce, suspension
or reduction. Examples of detailed reasons are attached. These
examplies are broken down into categories of the major reasons for
discontinuance, suspension or reduction, which categories wili be
the basis for the forms that will be shortly supplied te you.

(3) Give the recipient an opportunity for a conference before the proposed
date of discontinuance, suspension or reduction, if requested by him,
to discuss his case. {This right to a conference is not intended to
meet the requirements of present Section 351.26 pre-termination review.
Section 351.26 is net applicable under the new procedure and is to be
REPEALED) .

(4) Insert the appropriate telephone number in the blank space provided on
the form under the subject RIGHT TO A FAIR HEARING that recipients
presently use to orally request fair hearings by telephone (Area Office}.

{5) Send a copy (duplicate phato or carbon) of all notices of discontinuance,
suspension or reduction to the Fair Hearing Section, Division for Legal
Affairs, State Department of Social Services, 1450 Western Avenue,

Albany, New York on the same day that the notices are sent to the recipient

IN EACH CASE WHERE A NOTICE OF DISCONTINUANCE, SUSPENSION OR REDUCTION HAS BEEN SENT
BY YOUR TO A RECIPIENT AND THE RECIPIENT REQUESTS A FAIR HEARING FROM THE STATE
DEPARTMENT OF SOCIAL SERVICES WITHIN THE 15 DAYS, YOU MUST NOT DISCONTINUE, SUSPEND
OR REDUCE HIS ASSISTANCE AS PROPOSED UNTIL AFTER THE FAIR HEARING DECISION IS
RECEIVED BY YOU. YOU WILL BE NOTIFIED IN EACH CASE BY THE STATE DEPARTMENT OF SOCIAL

SERVICES BY TELEPHONE AND CONFIRMED IN WRITING WHEN ASSISTANCE MUST BE CONTINUED
UNCHANGED.

(NOTE: You will be immediately notified by telephone and
in writing when assistance should be discontinued or
reduced as proposed because the recipient did not sppear
for the scheduled hearing and gave no acceptable reason
for not appearing.)

Notices need not be sent where the grant is being discontinued because of the death
of the recipient or the recipient's whereabouts are not known.



D. WHEN A FAIR HEARING DECISION IS RECEIVED BY YOU AFFIRMING THE PROPOSED DISCONTINUANCE.

AREN A FPARIK REARING L olWE a9 bolivey DL W oF - shis
SUSPENSION OR REDUCTION. YOU MUST DISCONTINUE OR REDUCE THE RECIPIENT'S GRANT AS SUCN
AS POSSIBLE, BUT NO LATER THAN ONE PAYMENT PERIOD AFTER THE FAIR HEARING DECISION ¢
1SSUED.

II. INSTRUCTIONS FOR ALL CASES WHERE NOTICES OF
PROPOSED DISCONTINMANCE, SUSPENSION OR REDUCTION
WERE INITIATED PRIOR TO APRIL 22, 1972

A. ALL OF THE PRESENT, EXISTING FAIR HEARING PROCEDURES WILL BE FOLLOWED BY THE 30CIAl

SERVICES DISTRICIS (AND THE STATE). THIS INCLUDES THE FOLLOWING: i

(1} Districts must adhere to all of the requirements of Sectien 351.26
(pre-termination review) of the present regulations.

(2) If the decision after a Section 351.26 local review is afferded
(if requested) is to discontinue, suspend or reduce, the recipient’'s
grant must be discontinued, suspended or reduced as proposed,

(3) 1If the recipient requests a fair hearing in connection with proposed
discontinuances, suspensions or reductions initiated prier to April 22,
1972, do not continue assistance until the fair hearing decision is
issued.

(NOTE: You must continue assistance only pursuant to
Section 351.26 of the present regulations.)



(2 copies to recipient}
(1 copy to Albany}

! Name of Agency and Center or District Office, Addrest

NOTICE OF INTENT TO DISCONTINUE PUBLIC ASSISTANCE

Name of Recipient: Category and Case Ho:

Addresss Dates

This is to advise you that this department intends to DISCONTINUE your public
assistance grant on for the following reason(s):

You may have a conference at this department to review your case at any time before
the proposed date of discontinuance of your grant.

(Signed) (Date)

RIGHT TO FAIR HEARING

If you believe that your assistance should not be discontinued, you may request a
state fair hearing by telephoning or by writing to Fair Hearing
Section, New York State Department of Social Services, 1450 Western Avenue, Albany,
New York, 12203, 1If you request a fair hearing, a notice will be sent to you
informing you of the time and place of your hearing. At the hearing, you, your
attorney or other representative will have an opportunity to present relevant written
and oral evidence to demonstrate why your assistance should not be discontinued as
well as an opportunity to question any persons who appear at the hearing and present
evidence against you. If you request a fair hearing before the date your assistance
is proposed to be discontinued, you will centinue to receive your assistance unchanged
until the fair hearing decision is issued.



{2 copies to recipient)
(1 gopy to Albany)

Name of Agency and Center or District Office, Address

NOTICE OF INTENT 70 DISCONTINUE MEDICAL ASSISTANCE AUTHORIZATION

Name of Recipient: Category and Case No.:

Address: Date:

This is to advise you that this department intends to DISCONTINUE your medical
assistance authorization on for the following reason{s):

You may have a conference at this department to review your case at any time before
the proposed date of discontinuance of your medical assistance.

(Signed) (Date)

RIGHT TO FAIR HEARING

If you believe that your medical assistance should not be discontinued, you may
request a state fair hearing by telephoning or by writing to Fair
Hearing Section, New York State Department of Social Services, 1450 Western Avenue,
Albany, New York, 12203. If you request a fair hearing, a notice will be sent to
you informing you of the time and place of the hearing. At the hearing, you, your
attorney or other representative will have an opportunity to present relevant
written and oral evidence to demonstrate why your medical assistance should not be
discontinued as well as an opportunity to question any persons who appear at the
hearing and present evidence against you. If you request a fair hearing before the
date your medical assistance is proposed to be discontinued, you will continue to
receive your medical assistance unchanged until the fair hearing decision is issued.



(2 copies to recipient)
(1 copy to Albany)

i Name of Agency and Center or District Qffice, Address

NOTICE OF INTENT TO SUSPEND PUBLIC ASSISTANCE

Name of Recipient: Category and Case No.s

Address: Date:

This is to advise you that this department intends to SUSPEND your public assistance
grant on for the following reason(s):

You may have a conference at this department to review your case at any time before
the proposed date of suspensism ef your grant.

(Signed) (Date)

RIGHT TO FAIR HEARING

If you believe that your assistance should not be suspended, you may request a

state fair hearing by telephoning or by writing to Fair Hearing
Section, New York State Department:of Social Services, 1450 Western Avenue, Albany,
New York, 12203. If you request a fair hearing, a notice will be sent to you
informing you of the time and place of your hearing. At the hearing, you, your
attorney or other representative will have an opportunity to present relevant
written and oral evidence to demonstrate why your assistance should not be suspended
as well as an opportunity to question any persons who appear at the hearing and present
evidence against you. If you request a fair hearing before the date your assistance
is proposed to be smspended, you will continue to receive your assistance unchanged
until the fair hearing decision is issued.



(2 copies to recipient}
{1 copy to Albany)

Name of Agency and Center or District Qffice, Address i

NOTICE OF INTENT TO REDUCE PUBLIC ASSISTANCE

Name of Recipient: Category and Case.:
Address: Date:
This is to advise you that this department intends to reduce your public zssistance

grant frem to for the
following reason(s):

You may have a conference at this department to review your case at any time before
the proposed date of reduction of your grant.

(Signed) (Date)

RIGHT TO FAIR HEARING

If you believe that your assistance should not be reduced, you may reguest a state
fair hearing by telephoning or by writing to Fair Hearing
Section, New York State Department of Social Services, 1450 Western Avenue, Albany,
New York, 12203. If you request a fair hearing, a notice will be sent to you
informing you of the time and place of your hearing. At the hearing, you, your
attorney or other representative will have an opportunity to present relevant written
and oral evidence to demonstrate why your assistance should not be reduced as well as
an opportunity to question any persons who appear at the hearing and present evidence
against you. If you request a fair hearing before the date your assistance is
proposed to be reduced, you will continue to receive your assistanece unchanged until
the fair hearing decision is issued.
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NOTICE OF DI

EXANMFLES OF DETAILED REASONS TGO BE GIVE. ON

NOTICES OF DISCONTINUANCE, SUSPENSION (U

REDUCTIONS INITIATED ON aND AFTER /PLHIL 22, 19772
(NOTE: You must give reasons in at least as

much detail as in the cvamples below)

SCONTINUANCE:

LY AMPLE 2.

(Failure %o accept a joh) ... for the reason thet you did not

accept employment at {place; on
(date) ae vour were advised to o on
(date) by (name) .

The reason you gave (reason)

to {name) on (date)

for failing to accept employmenrt 1c not an acceptable
reason under the law. The following ars acceptable reasons
under the law:

1. The job offer was not bena fide.

2. The salary or wages was less than the minimum required by
law, the conditions of employment were otherwise contrary
to law, or the wzges or compensation hours or conditions of
work offered sre substantislly less favorsble than those
prevailing for similar work in locality.

3. A strike, lcek-out or other industrial controversy was in
prooress at the place in which employment waz offered,

4. The zcceptance of such employment would either require vou
to join & company union or resign from or refrain from
joining any bona fide lakor organization.

5. The job would have been hgzardous to your 1ife or health,
or there was an absence, if appropriate, ¢f workmen's

compensation.

6. The place of employment was an unreasonable distance from
vour home.

7. Transporation by public carrier or by private means between
your homwe and the place of employment wes unavailable.

8. Child care plans were temporarily disrupted mgking it
impossible for vsou to report as required.

9. Tomperary and verified illness incapaciteted vou.

{incone exceeds needs).... for the reason that your applicable

income of {aniiount and pericd) sfter sllowable
deductions of (amounts and types) is greater
than your public assistance needs of (anount

and period) and you, therefore, have surplus inceme of

] Y
{amount and period).




(recoupment of overpayment)...
(date) we will begin deducting

from vour next

(amount)

H

in order to recoup

’\LJ
o O

ri' &

for the period

O

{amount) and you received
due to

resulted in an overpasyment to sou of

~ranﬁ§

amocunt) becsuse
eds were

the zmount of
(r°250“> which

(amount)




STATE DEPARTMENT OF SCCIAL SERVICES

ALBARY, NEd YORK

Pursuant to the provisions cf sections 20 and 34 of th
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section 83 of Chapter 110 of the laws of 1971, I, Barry L. Van Lare, Acting Come
missioner of Social Services, do hereby amend in part, as hereinafter indicated,
Chapter I and Chapter II of the Officisl Regulatlons ¢f the Stste Depariment of

Social Services, effective April 22, 1972.

Parts 84 and 353 and section 351.26 are hereby REPEALED.

Subchapter B of Chapter II ig hexeby amended by adding therei: a new Part tc be numbered
Part 35¢ thereof to read as follows:

PART 358
FAIR HEARINGS

Section 338,1 Federal categories; home relief., The State Depariment of Sociazl Services
will consider all complaints and appeals and requests for fair hearings on the basis
of the eligibility requirements as set forth in the Social Services Law, the rules
of the State Board of Social vwelfare and the regulations of the despartment [see Chapter
II of this Title], the policies governing the zdministration of public assistance
the districts involved and the reasonable zpplication of discreticnarxy judgnents
properly exercised by social services offlclals.

Detinitions. .
3%8.2/(a) 4ppellant. An applicant or recipient whc requests a fair hearing shall ke
termed ar appellant.

(b) Board. Board means the State Board of Social Welfzre.

(¢) Commissioner. Cormissioner means the State Commlssioner of Social Services.

(d) Department. Depariment means the State Department of Soclal Services.

(e) Fair hearing, Fair hearing is the procedure by which an applicant for or
recipient of public assistance znd care or services may appeal to the Commissiconer from

certaln decisions oxr acticns of a social services official and have a hearing thereon.

(f) Hearing officer. Hearing officer means an attorney whg is employed by the
department exclusively to conduct hearings for the commissicner.

(g) Parties. The parties to a fair hearing shall be the appellant and the social
services official whose decision or action is being reviewed.



(h) Social services official. Socizl services official means the county, city
4

3r town @fficlal responsible for the administration of public assistance ang care.
The term shall alsc includz the Director of the Bureau of lental Health Affalrs or iae
head of any ocher bureau of the demartment to which is assigned responsibility for
furnishing public assistance and care %o persons in family care on conditional release
from an institution in the State Department of lental lHygiene in accordance with thz

I e 1ity for

Vg ¢
provisicns cf section 138-a of the Social Services Llaw and responsib
furnishing medical assistance for the needy to eligiblep 3
age or older who are paticnis in State hospitals for the me
the treatment of tuberculosis in accordance with the provision
gection 365 of the Social Services Law.

-

358.3 Informing zpplicants and reciplents of right to fair hearing. Tvery applicont
and zecipient shall be informed in writing at the time of application and at the
time of any action affecting his receipt of zssistance or ceTvices: {a) Of his
right to a fair hearing;

(b) Of the method by which he may obtain a hearing;

(¢} That he may be represented by legal counsels or by a relstive, friend; oz
other spokesman, or he may represent himself; and

(a) Of the availability of the community legal services avallable to assist him
in the falr hearing. '

35%.4 Right to a fair hearing. The following perscns shall be entitled to a falr
hearings (a) Zpplicants for or recipients of aid to dependent children, aid te the
aged, blind or disabled, medical assistance for needy persens, home relief or
veterans assistance on the following groundss

(1) denial of assistance;

(2) failure to determine the applicant®s eligibility and, if found
eligible, to issue a cash grant or authorize medical assistance within 30 days from
the date his application therefcr was made;

(3) inadequacy in amount of manner of payment of asslstancej
(4) discontinuance or suspension of assistance; in whole or in part;

(3) objecticns to department policy as it affects the applicant or
recipient's situvation; and

(6) any other grounds affecting the applicant or recipient's entitlement
to assistance or the amount thereof or the time of payment thereof, including, but
not limited to, determinations of employabiliiy where assistance has not been dis-
continued or reducede.

(b) fpplicants for or recipients of aid 4o dependent children, zid to the aged,
blind or disabled, home relief or veterzns assistance, and applicants for or recipients
of child welfare services, &n the following grounds:



{1) den%al of an application for any service raquired to be provided
by a social services officizl in accordance with epplicable provisions of law,
rules of the board or regulations of the departmenty

{2} discontinuance of any such sexvices

determination that zn applicant or vaciplent must pazticipate
in a service

(4) a determination which failed to take account of a reciplentts cholce
of sexvice program.

(c¢) Applicants for or participents in the food stamp program on the followim
groundss

(1) denial of authorization for participationg

(2) failure to determine the applicant's eligibility and, if found
eligible, to authorize participation within 30 days frormtthe cate of application
therefor was made;

(3) inadequacy in the extent or manner of suthorizaticn for participationt
(4) discontinuance or suspension of authorisation, in whole or in pauxt.

asm or abandoned. {2} 4ny clear
f an gpolicant or
on, action or fsil

.
-\,
-

2 £ T Y
n 80 days after whe

258.5 How request for a fair hearing is made
written or oral cormunication to the deparim
recipient requesting review of a soclal
40 act shal) constitute a reguest for a

action or failure to act conplained of.

(b) The freedom to make such a request must not be limited &r interferred with
in any way, and emphasis must be on helping the appellent
request and in preparing his case, if needed.

(¢) A request for a falr hearing shall not be denied or dismissed except where
1t has been withdrawn by the applicant or reeipient in writing, or zbandoned.

(1) A request for a hearing shall be considered as withdrawn only upcn
receipt of a written statement from the appellant or his representative; or upon
a statement on the record at the hearing.

{(2) A request for a hearing may be considexed abandoned if nelther the
appellant nor his representative appears at the time and place agreed upon for the
hearing, and if, within 10 calendar days after the mailing of an inquiry by the
department as to whether the appellant or his representative wishes any further
action taken on his request for a hearing, no reply is received by the department.

(3) In the event the appellant informs the social services officlad
that he is satisfied and no lenger wishes to pursue his request for a fair hearing,
he shall be advised that he must address a written withdrawal to the department in Albzany.
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352.6 Group hearings. “here +two or more appellants request fair hearings and the
gole issuc is one of objection %o cepartment policy, such cases shall bz consolic
-

and decided by a group hearing at the request of the appellanis oT they may be
consolidated by the cepariment without such a recuest. E:ich oppel
to withdraw from the group hearing and have an individual hearin

358,7 Referral of request to soclal services official. The department shall send
promptly a copy of the request for a fair hearing to ithe seclal services official
£ the appropriate county, clty or towne

3%8.8 Continuation of zssistance payments and medical aesi
fair hearing is requested. {a) In cases of any proposed act
or reduce zssistance payments ©T medical assistance auther
adequate advance notice +hereof detailing the reasons for
be sent to the recipients. Under this requirements

-

ot 0 ob

-

(1) "Timely" means that the notice is mailed at least 15 days before
the action is to be taken.

(2) “Adequate advance notice"” means 2 written noilce that includes
details of reasons for the proposed action, explanation of the individualts
right to conference, his right to request a fair hearing and the circumstances
under which assistance payments or medical assistance authorinzation is continued
if a fair hearing is requested.

(b) If, within the advance notice period, the recipient recponds by indicating
his wish for a conference with local agency staff, an opportunity shall be pro=
vided for the reciplent (cr his representative) to discuss his situation with
appropriate local agency staff, obtain an explanation of the reasons for the
proposed actlon, and present information to show that the propesed action i¢ in-
correct. Under this reguirements

(1) During the conference, the recipient shall be given the opportunity
to speak for himself or be representzed by legal counsel ¢ by 2 friend or other
spokest.ane.

(2) The opportunity for a conference shall not in any way diminish
the recipient's right to a fair hearing.



i

within the advance

Jotn

{c}) 1In cases in which there is a reguest for z tair heer
notice period.

{1) Ass®stance shall be continued until the fair hearing declision 1
rendered and through a period consistent with the estatlished policie: for iss :
of payments except when the recipient requests zn adjournment of or fzils to sppear
for the hearing without good cause.

w3

{(2) The department shall promptly notify ths appropriate zocial services
officisl and the recipient when a reguest for z feair hearing hes been made which
requires that assistance be continued.

358.9 Responsibility of the socizl services official in cases of proposed diszcorn-
tinuance, suspension or reduction of assistance. Vthen a social services officiz)
proposes to discontinue, suspend or reduce & grant of assistance, he or his dezignee
who has the appropriate authority, shall% (z) review, or cause to be reviewed, the
proposed action and determine its correctnesss

\

(b) if, after the review, it is declded that the proposed action would be
correct, send, or csuse To be sent, & notice of the proposed action, as defined in
Section 358.8(&)(2) of this Pert, to the recipient at least 15 days before the
date the action is to be taken, on forms required by the depertment;

(¢) send a copy of such notice to the depertment at the same time the notics
is sent to the recipient;

(d) within 48 hours after receipt of notification from the depertment of &
request for a fair hearlng, send to the appellant, his representative and to the
department coples of all documents to be submitted into evidence at “he hearing in
support of the proposed actiong

(e) immediately upon notification from the depertment that zssistance must
be continued until the fair hearing decision is issued, take such action to assure
that such assistance shzll not continue for more than one peyment period after
the falr hearing decision is issued;

(f) take such action as is necessary to assure that an appropriate representative
of the agency will appear at the hearing with the case record znd a brief written
summary of the agency's case and be prepared to present evidence in support of the
proposed action, including: the appropriate case nurber and the applicable category
or catewries of public assistance or care; the names, eddresses, relationships and
ages of persons affected; the decision or zction which prompted the request
for the fair hearing; a brief description of the facts, evidence and reasons allegedly
supporting such decision or action, including identification of the specific pro-
visions of law, department regulations and approved local policies which allegedly.
support the proposed actloni.the relévant budget or budgets prepered by the social
services district for the person or family.

(g) take such action to assure that the person who made the determinztion
to discontinue, suspend or reduce asslistance, or who is responsible therefor,
shall eppear at the hearing.



358,10 Time ond place of hearing. The hearing shall be held at 2 time and place
convenient to the appellant as far as practicable, tsking into zccount circum~
stances such as the ohysical inability of the zppellant to travel to the regular
hearing location. If reguested, necessary transportation {or the appellant and

s representative end witnesses, child care and other costs and expenditures
~easonably related to the hearing sghall be provided by the social services official.

358.11 Notice of Hearing. At least six working days prior %o the date of the

hearing, written notice therecf shall be sent to the partiac and their representatives.
The notice to the parties shall inform them: (a) of the date and place of the
hearing and the appellant®s right to a change in the date and place of the heazring
where necessary;

{b) of the appellant®s rights with respect 1o transportation and c¢ther costs
and expenditures;

{c) of the circumstances under which assistance may continue until the fair
hearinc decision is issued where the recipient requestis an adjournment cr fails to
eppear for his hearingg

(d) of the manner in and means by which adjournments may be requested and
granted; '

(e) of the issues which are to be, the subject of the hesring:
(f) of the manner in which the hearing will be conducted:

(g) of the right of each party to be represented, to testify, to produce
witnesses, to present documentary evidence and to exsmine opposing witnesses and
evidence.

358.12 Examination of documents before hearing, examination of case record before
the hearing. (a) 1f copies of the documentary evidence which the social services
official plans to use at the hearing have not already been provided to the appellant
and his representative, an opportunity to examine such documents, if reguested,
shall be afforded the appellant or his representative, who shall have appropriate
written authorization, at a reasonable time before the dats of the hearing.

(b} The recipient or his representative, who shall have appropriate written
authorization, shall be afforded an opportunity to examice the case record at a
reasonable time before the hearing in accordance with and to the extent permitted
by Section 357.3(c) of these regulations.

358.13 Hearing Officer. The hearing shall be conducted by an impartial hearing
officer of the department, who has not been involved in any way with the asctien in
question.



3584 Powers of Heering Offficer. The hearing officer shall have all the pOWEr'S
conferred by law and regulations of the department to reguire attendance of
witnesses and the production of bocks znd recerds, and ta administer oaths and to
take testimony.

358.15 ¥ho may be present at hearing, esuthorization of reprecentztive. (a) The
appellent, his representative or representatives {who mev be attorneys or other
persons representing him), counsel ¢r cther representatives of the socisl services
official, witnesses of both parties and any who masy be called by the hearing officer
and representatives of the department may be present at the hearing, tecgether with
such other persons as may be admitted by the hearing officer in his discretion with

the consent of the appellant.

(b) An individual or erganization, cther than an attorney, represesnting an
appellant shall have an appropriate written authorization, unlece the condition of
the appellant makes it impracticable for him to execute such azutherization.

358.1¢ .. Conduct of hearing - rights of perties. {(a) The hearing officer shall
preside. He shall make an opening statement describing the nature of the proceeding,
the iscues and the manner in which the hearing will be conducted. .

(b) Technical rules of evidence followed in a court of law shall not epply,
but evidence must be relevant and material.

(¢} Each party has a right to be represented by counsel. or other represeni-
ative, to testify, to produce witnesses to testify, to offer cocumentary evidence,
10 cross-examine opposing witnesses, to offer evidence in rebuttsl and to examine
any cdocumentary evidence offercd by the other party.

(d) The recipient or his representative shall have the right to examine the
case record in accordance with and to the extent permitted by Sectien 357.3(c) of
these regulationz.

{(e) When the hearing involves medical issues, provision shall be made to
obtain a medical assessment other thanthat of the person{s) involved in making the
original decision from a source satisfactery to the appellant and made part of the
record, if the hearing officer or the appellant deems it NECESSETY.

(£) The hearing may be adjourned by the hearing officer for good cause on his
own motlion or at the request of either party.

(g) A verbatim record of the hearing shall be made.

358.17 Examination of record after hearing. The record of the hearing, including
the recomnendations of the hearing officer, shall be confidential, but it may be
examined by either party or their reprecentatives at a place accessible to them and
at a reasonable time.

358.18 Decision after hearing. (a) The fair hearing decision shall be mede and
issued by the commissioner on the basis of the hearing record including the
recommendations of the hearing officer which recommendations shall be based exclu=
slvely on evidence and other material introduced at the hearing, It shall be issued



as promptly as feasible and within 60 days from the date the request for a fair
hearing is received by the depariment. However, such time may be extended when
the appellant requests & delay in his hearing. The decision shall describe the
issues, recite the relevant facts, the pertinent provisions of law, board rule,
department regulation and State approved lecal pulicy provisions, make appropriate
fiudings, determine the issues, state the reasons for the determinations, and,
when appropriate, cdirect specific action by the social services official. The
decision shalil be binding upon the sociazl services officiuls.

(b) A copy of the decision shall be sent to each of the parties and their
representatives, if any.

(¢) In the letter transmitting the decigion, clear reference shall be made
to availability of judicial review.

258,19 Decision without hearing. ({a) The appellant shall have the option to
request that his appeal from a social services official’s determination, acticn, or
failure to act be decided by the commissioner without a hearing.. In such cases,
opportunity shall be afforded each party to submit written evidence and to review
and ccmment on the evidence submitted by the other party.

(b) If a2t any stazge of an appeal from a social services cofficial's ectien
or fajilure to act, it clearly appears to the commissioner that the social services
official's action or failure to act is contrary to law, board rule, department
regulstion or the social services official’s own State approved policy, he may issue
a decision directing the social services official to perform specific actions for
the benefit of the appellant.

(¢) When an zppellant elects that his zppeal be decided by the commissicner
without a hesring, the department's area office shall:

(1) notify the appellant and responsible socizl services official of the
county, c¢ity or town to submit in writing to the area office all pertinent
information relating to the a2ppeal within 10 working days and shall inform each
that such material is subject to the review and comment of the other party;

(2) on receipt of such information, furnish copies of the information
furnished by each party to the other and shall invite comment thereon within 10
working days.

(d) Wwhen the appellant has emergency needs resulting from a county, city or
town social services official's actions or failure to act, the department's area
director shall recomaend to the commissicner that a decision be issued for the
benefit of the appellant.

358.20 Correction of error.

When a fair hearing decision "has ordered the correction of a discontinuance,
the correction of a denial of an application for assistance, or the correction of the
amount of assistance, a grant shall be made to cover the full amount to which the
applicant or recipient was entitled in accordance with the decision for the entire
period from the date the incorrect action was tesken.



358.21 Direction relative to similer cases. Vkhen a falr hearing decision indicates
that the social services official has misapplied provisions of law, board .ule,
department requlation, or such official's own Stzte approved policy, the commissioner's
le.ter trane .tting such decision to such official may contain z direction to such
official to review other cases with similar facts for conformity with the principles

and findings in the decision.

358.22 Compliance with decision. then & decision of the commissioner (whether made
after or without @ hearing) directe a socizl services official to perform specific
actions, such official shall comply promptly with such directions and make a report
thereof to the department within 30 days after receipt of the decision.

358,23 Compliance with direction relative to similar cases. ihen a directlon has
been given to & social services officlal to correct misapplication of lew, boerd
rule, department regulation or such official's own State approved policy in all
cases sim! zr to the one in which & decision has been issued, such official shall
report the actions he has taken to comply with such direction to the department
within 30 days after rcceipt of the direction. The social services officizl shall
make such additional reports as the department mey require,

358.44 Promulgation of decisions. Copies of all fair hearing decisions, complete
or in summary form, shall be furnished all social services officials who shall cause
them o be accessible to the public, subject to the reguirements for safeguarding
the confidentiality of public assistance information.

358,25 Need for revision of board rule and department regulation indicsted by appeals
and fair hearings. \hen, &s a result of appeals and fair hearings, there are in-
dications that provisions of board rule or department regulation or both may be in-
adequate, review of such provisions shall be promptly initiated by the department.

358,26 Required local procedure for consideration of complaints. Effective complaint
and adjustment procedures, by means of which corrective action may be obtained within
the local department of social services without the need for a fair hesring, are
essential and shall be established by each social services officisl, provided that
such procedures shall not be conductod or used so as to inhibit the exercise of any
of the rights to a fair heering granted under these regulations.

358.27 Application of regulations to cases for which department is responsible.
These regulations shall apply to ceses for which the department ls responsible for
furniching public essistance and care pursuant to the provisicns of section 138-a
and subdivision 2 of section 365 of the social services law. In such cases, the
reports required to be made to the depertment by sections 353.22 end 358.23 of
these regulations shall be made to the commissioner ¢r any deputy commissioner
designated by him. '

Dateds April 21, 1972 Signed: _PBarry L, Van Lare
ACTING GOWlSSIOHER

This is to certify that this s the originsl of

an order of the State Department of Soclal Services,
made on April 21, 1972, amending in part,
Chapter I and Chapter II of the Officlal Regulations
of the State Department of Social Services, as
contained in Title 18 NYCRR.

Dated: April 2., 1972 Signed: Barry L. Van {are
ACTING COMILuIJUER




