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Legislature Restores Most Cuts 
to Family Health Plus 

 
By Trilby de Jung 

Five years ago New York 
had the foresight and collective 
will to create the incredibly suc-
cessful and innovative Family 
Health Plus (FHP) program 
which has made basic, primary 
health care available to hundreds 
of thousands of low-income, pre-
viously uninsured families in our 
state.   
 

As of April 2004, the pro-
gram was providing critical 
health care services to almost 
400,000 New Yorkers.  By pro-
viding regular on-going health 
coverage, FHP has also been 
successful in reducing unneces-
sary usage of hospital emergency 
rooms and helping people man-
age their health to minimize 
costly disease and/or complica-
tions through a commitment to 
the provision of preventative 
care services.   
 

In January of 2004, in his 
Executive Budget, Governor 
Pataki targeted the Family 
Health Plus program for severe 
budget cuts.  He proposed to do 
this by making a number of dra-
matic changes to the FHP that 

would have seriously under-
mined the hard-won successes 
the program has achieved since 
it’s implementation.    

 
Throughout the Legislative 

session GULPILOR sought to 
convince policy makers that tar-
geting Family Health Plus for 
cost savings would not only be 
poor health policy, it would not 
make good economic sense.  The 
program’s expenditures account 
for just 2.3% of the $41 billion 
Medicaid budget and the negligi-
ble short-term savings that could 
result from reducing access and 
benefits would evaporate as 
those who are left uninsured are 
once again forced to use hospital 
emergency rooms for health care 
after health problems become 
painful and disabling due to lack 
of treatment.  We worked hard to 
make it clear that the preventa-
tive care the program provides is 
well worth program expendi-
tures.  

 
Then unexpectedly, in June, 

on the last scheduled day of the 
2004 Legislative Session, the 

(Continued on page 2) 
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Family Health Plus—continued 
(Continued from page 1) 

Senate passed a one-house bill (S.7617) that 
closely mirrored the Governor’s proposed cuts 
to the Family Health Plus program, but went a 
step further by proposing to gut the program’s 
benefits package. If enacted, the Senate bill 
would have essentially eradicated most of the 
components that make the program so success-
ful.   

 
Finally, in late July and early August as the 

Legislature negotiated the passage of a final 
budget, the Senate joined with the Assembly in 
restoring many of the proposed cuts to this es-
sential program (S.6054B/A.9554B, S.6058B/
A.9558B).  The final budget does include co-
payments for Family Health Plus, at the same 
level as those already imposed on recipients of 
fee-for-service Medicaid.  Prescription drug 
co-pays ($1 generics, $3 brands) will also be 
imposed for the first time on Medicaid Man-
aged Care recipients.   

 
The final budget also includes an asset test 

for Family Health Plus.  Family Health Plus 
enrollees can have assets significantly above 
the Medicaid level (approximately $17,250 for 
a family of three) and still qualify.  Self-
attestation of assets will also be permitted. 

 
While we are pleased that the Legislature 

moved to restore many of the proposed cuts to 
the Family Health Plus Program, we are con-
cerned about the potential long-term effects the 
imposition of co-payments and an assets test are 
likely to have on program enrollment. 
 

The Governor’s August 20 vetoes did not 
affect the Legislatures restorations to the pro-
gram, leaving Family Health Plus in better 
shape than some had feared.  The chart below 
summarizes the Governor and the Senate’s pro-
posed cuts to Family Health Plus, as well as the 
Legislature’s restorations and changes. 

 
Current Program Governor’s  

Proposed Cuts 
Senate’s  

Proposed Cuts 
Legislature’s Agreed to 
Restorations/Changes 

Benefits 
Package  

Provides primary, pre-
ventive, specialty & 
inpatient care, as well 
as durable medical 
equipment, comprehen-
sive prescription drug 
coverage and family 
planning services.  All 
services are provided 
through managed care 
plans.  Dental care 
available only in select 
plans.  No coverage for 
long-term care, medical 
supplies or non-
emergency transporta-
tion 

No changes  
proposed 

Severely limit the 
availability of cov-
ered services by re-
placing the Family 
Health Plus package 
with the much less 
comprehensive 
Healthy New York 
package of benefits 
which fails to cover 
many critical ser-
vices, including dura-
ble medical equip-
ment and comprehen-
sive prescription drug 
coverage.   

No changes adopted 

PROPOSED CHANGES TO THE FAMILY HEALTH PLUS PROGRAM, SFY 2004-2005 
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Current Program Governor’s Proposed 
Cuts 

Senate’s Proposed 
Cuts 

Legislature’s Agreed to  
Restorations/Changes 

Co-
payment 
amounts 

No Co- payments Would impose co-payment 
requirements, on par with 
private insurance that will 
drive families away from 
cost-effective preventive 
care, siphon income away 
from critical expenditures 
such as food and clothing 
and ultimately cause the state 
to lose money due to an in-
crease in the need for more 
expensive emergency care 
and a reduction in federal 
matching dollars. 

Same as Governor 
 

Co-payments imposed; 
same as Medicaid Pro-
gram under §367-a(6) 
which are $0.50 for ser-
vices costing the state $10 
or less; $1.00 for services 
costing between $10 and 
$25; $2.00 for services 
costing between $25 and 
$50 and $3.00 on all ser-
vices costing the state more 
than $50. 

Eligibility 
Restrictions 

6 month waiting 
period between  
losing eligibility  
for employer  
insurance and  
eligibility for FHP 

Would narrow eligibility 
standards by making em-
ployees of larger businesses 
and government ineligible 
for the program and by dou-
bling to a full year, the 
amount of time individuals 
who lose their private insur-
ance coverage must wait be-
fore they are eligible for 
Family Health Plus. 
 

Same as Governor 
 

No changes adopted  

Assets Test No Assets test Would impose an assets 
test that would not only be a 
bureaucratic nightmare, but 
would exclude low wage 
families who have struggled 
to establish even modest sav-
ings. 
 

Same as Governor Establishes an assets test 
that allows families to 
have savings at three times 
the savings level for Medi-
caid’s medically needy 
program ($17,250.00 for a 
family of three).  Appli-
cants can self-attest to their 
resources, subject to DOH 
cross-check, just as in the 
regular Medicaid program. 

Facilitated 
Enrollment 

Available to help 
simplify the enroll-
ment process for 
parents and indi-
viduals  

Would eliminate the Facili-
tated Enrollment program 
that helps working families 
through the application proc-
ess and minimizes disruption 
of the applicant’s employ-
ment. 

Same as Governor  Restores Facilitated  
Enrollment program 
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        On October 1, I cele-
brated 15 years with GULP.  
What a wonderful, challeng-
ing and inspiring trip it’s 
been! 
 
        I started as the GULP 
Legislative Coordinator, tak-
ing over from JoAnn Smith, 
acting as the eyes and ears of 
the legal services community 

in Albany, tracking and where necessary help-
ing to organize comments on proposed legisla-
tion.  From the beginning there was DAP -- the 
Disability Advocacy Program.  It was six years 
old when I started, but we still needed to work 
to get funded each year and extended each time 
it was set to expire.   
 

And from the beginning there was welfare 
reform.  I helped coordinate the community’s 
response to the 1989 version of welfare re-
form – the Family Support Act that brought us 
the Job Opportunity and Basic Skills – JOBS – 
program.  It was amazing to work with these 
incredible advocates in legal services programs 
across the state as we put together a comprehen-
sive response to the proposed JOBS program.  
Over the years, we would witness, shape and 
respond to a full alphabet soup of what they al-
ways called “welfare reform.”  I was proud that 
we could always bring to these debates the ex-
pertise of the legal services community – the 
dose of reality from those working the front 
lines.  We weren’t always successful, but we 
were always there – challenging their assump-
tions and offering more realistic options for 
change. 
 

And I was proud to be part of GULP’s orga-
nizing efforts – taking the issues to the commu-
nity level, holding seminars across the state on 

the heels of the federal enactment of the Per-
sonal Responsibility and Work Opportunity 
Reconciliation Act.  We then immersed our-
selves in the state’s efforts to come into compli-
ance with the new federal program.  Through a 
grueling, painful and fascinating session, we 
briefed members of the legislature on the new 
federal act.  We held Tuesday morning informa-
tion sessions in the Legislative Office Building, 
letting members know that in fact they had 
choices to make – that they did not, should not, 
follow the administration’s lead in a punitive, 
one-sided approach.  We were there at 2 and 3 
in the morning as negotiations dragged into July 
and August until a final bill was crafted.  Again, 
we weren’t fully successful, but we did help 
temper the final product. 
 

GULP was there to push the first general 
state funding for civil legal services in 1993.  
Working with the unions, the Project Directors 
and our New York City colleagues, we urged 
the legislature to step up and help meet the cri-
sis caused by the precipitous drop in interest 
rates that drove dramatic cuts in IOLA’s ability 
to fund the delivery of legal services.  It was 
amazing, after months of advocacy, to hear that 
legal services would get a $3 million appropria-
tion.  We’ve been on the roller-coaster ever 
since. 
 

Over the years, I watched as Steve Brown 
nurtured, protected and grew this state support 
center.  He was tireless in his work with the 
Project Directors, in his efforts at the national 
level on LSC funding and in his number 
crunching at the state level on IOLA and the 
legislative appropriation.  With his steady hand, 
he helped GULP weather the worst of fiscal 
storms, as the federal funding was pulled out 
from under us and we struggled to regroup.  

(Continued on page 5) 
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The Director’s Corner 
 

By Anne Erickson, Executive Director 

Page 4 



(Continued from page 4) 

With Steve’s determination and sense of com-
munity, we survived, just as we survived the at-
tacks from a newly politicized IOLA Board that 
severely cut and then restricted our funding. 

 
It’s almost five years now since I took the 

helm from Steve.  I’ve tried to keep the same 
steady hand while working to strengthen GULP, 
to realign ourselves to the changing community, 
to help where we can in protecting the commu-
nity and expanding the delivery of legal ser-
vices.   

 
I am deeply honored to work with such dedi-
cated colleagues --  those in GULP and our new 
partners at PILOR – and those throughout the 
state who work day in and day out to make the 
world just a little more fair, the playing field a 
little more even, the chances for a better future 
just a little brighter for those we serve.   
 
Thanks to you all for letting me be part of this 
wonderful adventure! 
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Food Stamp Updates 
 

By Barbara Weiner 

Here are some highlights of recent develop-
ments in the Food Stamp Program. 
 

Medicare Discount Drug Cards  
Carry Food Stamp Benefit 

 
The new Medicare Discount Drug Cards are 

likely to have a positive effect on card holders 
who also participate in the food stamp program.  

The Food and Nutrition Ser-
vice (FNS) of the United 
States Department of Agri-
culture has given states sev-
eral options for the treat-
ment of the prescription 
drug discount and subsidy 

provided through the card when calculating the 
food stamp grant of an individual who notifies 
the food stamp agency that he or she has the 
card. 
 

The drug discount cards are the offspring of 
the rather complicated and dubious marriage 
between private drug companies and the Medi-
care program established in the Medicare Drug 
Improvement and Modernization Act of 2003.  
A large number of Medicare-approved private 
drug companies currently offer the discount 
card, which provides savings on brand name 
and generic drugs at retail pharmacies and 
through certain mail order programs.  Medicare 
recipients must weigh the benefits between a 
bewildering array of Medicare approved drug 
cards from different companies providing vary-
ing discounts for particular drugs. 
 
Recently Health and Human Services Secretary 
Tommy Thompson announced that the drug dis-
count cards will automatically be sent to the 
nearly two million Medicare recipients whose 
income falls below 135% poverty.  In addition 
to providing discounts on certain brands of 
drugs, these cards will also carry a subsidy of 

$600 a year for the next 2 years towards the 
purchase of the card holder’s prescriptions.  The 
credit is included right on the card.  All those 
who receive state help to pay Medicare premi-
ums through what is known as the Medicare 
Savings Program are financially eligible and 
will automatically receive the discount cared 
carrying the subsidy.  (Medicaid recipients are 
ineligible for the cards since they receive drug 
coverage through Medicaid). 
 

Those who automatically receive the drug 
card from HHS will have a card chosen for 
them at random, which they can subsequently 
exchange for one from a different company 
which may be more useful to their particular 
needs. 
 

Now for the food stamp benefit.  Pursuant 
to provisions in the 2003 Medicare Act, the dis-
counts and direct subsidy to low income Medi-
care recipients provided by the drug card are not 
to be counted as income in any other needs 
based benefit program, including food stamps.  
To provide food stamp recipients with the full 
measure of the card’s benefits, FNS has in-
structed the state agencies not only to exempt 
the subsidy and the value of the discounts from 
counting as income for food stamp purposes but 
to add the value of the subsidy and discount to 
the actual out of pocket expenses of the recipi-
ent for prescriptions in calculating the amount 
of the excess medical expense deduction to 
which the elderly or disabled recipient is enti-
tled.  FNS reasoned that to do otherwise would 
be to allow the benefits provided by the drug 
card to reduce food stamp benefits through the 
back door, by reducing the medical expense de-
duction which would otherwise be available to 
the recipient if he or she was paying for the full 
cost of their medications. 

 
(Continued on page 7) 
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Food Stamp Update—continued 
(Continued from page 6) 

To save the states form having to perform 
the extremely complicated calculations that 
might otherwise go into determining by just 
how much the medical expense deduction 
should be increased for each card holder who is 
also a food stamp recipient, USDA has pro-
vided the states with several options.  On Octo-
ber 4, 2004, the New York State Office of Tem-
porary and Disability (OTDA) issued Adminis-
trative Directive 04-ADM-07, establishing the 
methodology to be used in New York.  (The 
ADM is available at www.otda.state.ny.us/
directives/2004.) 

 
In New York, for the duration of the pro-

gram (24 months) an additional $73 a month 
will be budgeted as a monthly medical expense 
over and above the Medicare card holder’s re-
ported out of pocket medical expenses.  The 
$73 figure was arrived at as follows: $23 is the 
estimated value of the discount card on a 
monthly basis and $50 is the 2 year, $1200 sub-
sidy divided into monthly installments.   
 

The one big drawback to all of this good 
news is that the local social services district 
must have notice that the food stamp recipient 
has the Medicare drug card before the recipient 
can reap the benefit of the increased medical 
expense deduction.  Food stamp recipients with 
the drug card must tell the local districts that 
they have the card to ensure receiving the bene-
fit of the increased deduction.  Unfortunately, 
nobody has told them that they must do this.  
Elderly and disabled food stamp recipients have 
received absolutely no notice, either from 
OTDA or HHS, that the Medicare drug card 
carries these additional food stamp benefits.  
Thus it is up to the communities serving the eld-
erly and disabled to make them aware of this 
benefit, and as soon as possible.  
 

Now is a particularly critical time.  If the 
local district does not begin to deduct the $73 
as a medical expense before January 1, 2005,  

 
a full 12 months of the benefit will be irre-
trievably lost.  On the other hand, those who get 
the information to the social services district be-
fore January of 2005, will have the $73 added 
to the medical expense deduction for a full 24 
months, well into 2006.  If the information does 
not get to the local district until sometime next 
year, the card holder loses the 2004 benefit en-
tirely and will only be eligible for a pro-rata 
benefit in 2005, depending on when he or she 
advises the local district about the drug card. 
 

The Roll-Out of the New York State  
Nutrition Improvement Project (NYSNIP) 

 
From June through De-

cember of this year, the Of-
fice of Temporary and Dis-
ability Assistance (OTDA) 
estimates that it will have 
automatically opened close to 
100,000 new food stamp 
cases for SSI recipients who 
live alone and who are not currently participat-
ing in the food stamp program.  This nearly 
doubles the number of single SSI households 
participating in the food stamp program.  Under 
NYSNIP, a federally approved demonstration 
project, a food stamp account is established 
automatically for every SSI recipient who lives 
alone.  The benefits are accessible through the 
SSI recipient’s Medicaid card.  
 

The virtue of the program is that it does not 
require the individual to file an application and 
keeps to an absolute minimum the contact the 
recipient is required to have with the local dis-
trict.  The benefits provided are standardized 
and take four factors into consideration: cost of 
shelter, eligibility for the heating/cooling utility 
deduction, presence of other income and geo-
graphic location.  In most of the cases, these 
standard benefits are as high or higher than the 
monthly food stamp benefit for which the SSI 

(Continued on page 8) 
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recipient would be eligible under the traditional 
budgeting process.  In those few cases where 
the individualized budgeting process would be 
more beneficial (perhaps those with high 
monthly non-covered medical expenses), the 
recipient can ask to have his or her case re-
moved from NYSNIP. 
 

Phase 1 of the program’s implementation is 
complete.  That involved the transfer over the 
past year of existing food stamp households that 
met the NYSNIP criteria into the new program.  
Phase 2 is the automatic opening of food stamp 
cases for single SSI recipients living in the 
community who are not currently receiving 
food stamps.  The information available to 
OTDA for the opening of these cases is not de-
tailed enough to permit the provision of the ap-
propriate standardized benefit.  Therefore, all 
current SSI recipients receiving notices that a 
food stamp account has been opened 
on their behalf will only be getting the 
minimum benefit available under the 
program: $20 a month for someone 
with SSI income only, $16 a month for 
SSI recipients who also get other in-
come.  However, as soon as the person 
provides information to the local dis-
trict about their actual shelter and heat-
ing/cooling costs, their benefit will be 
adjusted and, in most cases will in-
crease substantially. 
 

Upon receiving notice from OTDA that a 
food stamp account has been established in their 
name, the SSI recipient must use some of the 
benefits within three months of receiving no-
tice, otherwise the account will close.  The 
automatic food stamp case opening is a one-
time opportunity,  If the person wants food 
stamp benefits at some time in the future, (s)he 
will have to apply at the local social services 
district office.  Because OTDA is committed to 
bringing these elderly and disabled people into 
the food stamp program, a second notice will go  

 
out to households that haven’t used their bene-
fits to remind them that they must do so, other-
wise the account will close.   
 

All advocates working with elderly or dis-
abled SSI recipients living alone should encour-
age their clients to take advantage of the oppor-
tunity provided by NYSNIP. 
 

Finger Imaging Exemptions - Opportunity 
for Expansion 

 
A frequently cited barrier to participation in 

the food stamp program is the requirement that 
all adults in the household must be finger-
imaged, contributing to the sense people have 
that to be poor is to be criminal.  Many forego 
the benefits in order not to subject themselves 
to what they consider an indignity. 
 

Although we are not likely to 
see the elimination of finger-
imaging in general, for food stamp 
only applicants, OTDA is provid-
ing local districts with an opportu-
nity to greatly expand the num-
bers of food stamp only applicants 
who can be exempted from the 
process.   
 

In its notice to districts, Local 
Commissioner Memorandum 04-

LCM-11, OTDA instructs districts, first, that 
food stamp program ineligible household mem-
bers are not subject to finger imaging at all.  
This clarification should be especially reassur-
ing for families in which some members are im-
migrants without legal status.  Many local dis-
tricts had been requiring the ineligible immi-
grant to submit to finger-imaging in order to 
process an application for the eligible citizen 
household members.  Fear of immigration con-
sequences frequently drove these families away 
from the food stamp program altogether. 
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Judge Kaye Convenes Statewide Task Force to  
Address Flaws in Divorce Process 

 
By Amy Schwartz 

In June 2004, Chief Judge Judith Kaye an-
nounced the creation of a Matrimonial Commis-
sion.  This Commission is charged with 
"examining every facet of the divorce process" 
in New York and recommending reforms to 
correct existing problems in both the Supreme 
and Family Courts.  Among other topics, the 
Commission will consider the complex issues 
involved in contested custody cases, the use, 
role and qualification of forensic experts and 
law guardians, mediation and the use of alterna-
tive dispute resolution, collaborative divorce 
efforts, interim counsel fees, and 
enforcement of court orders.   
 

The Commission is an initia-
tive of the Office of Court Ad-
ministration and an official web-
site has recently been created to 
disseminate information about 
their tasks, goals, and public fo-
rums.  The website is available at: 
http://www.courts.state.ny.us/ip/
matrimonial-commission/index.
shtml 
 

Comprised of members representing many 
regions of the state, the Commission is chaired 
by Justice Sondra J. Miller of the Second De-
partment who herself was a matrimonial lawyer 
prior to attaining her judicial post.  Currently, 
membership also includes Family, Supreme and 
Appellate Court-level judges, a representative 
from the Office of Court Administration, pri-
vate practitioners, several legal services attor-
neys, and two forensic experts.  A complete list-
ing of the membership roster is available at the 
Commission’s website listed above.    
 

As a part of its formal inquiry, the Commis-
sion will host a series of public hearings begin-

ning late 2004 and continuing through Spring 
2005 at various locations throughout the state in 
order to hear the views of interested individuals 
and organizations with regard to ways to reduce 
cost, delay, and trauma to parties.  They would 
like the hearing participants to focus on:  cus-
tody and visitation concerns; the use, role and 
qualification of forensic experts and law guardi-
ans, guardians ad litem, and other appointed ex-
perts; mediation and the use of alternative dis-
pute resolution; and collaborative divorce.      
 

Dates and times for the public 
hearings were recently an-
nounced in mid-September.  The 
next hearing is scheduled on No-
vember 4, 2004 in Albany.  
More complete information 
about the times and locations of 
the hearings, as well as registra-
tion information is located on 
the Commission’s website noted 
above.   
 

Hearings are open to members of the public, 
but likely participants will include domestic 
violence advocates, matrimonial attorneys, legal 
services agencies, law guardians, forensic ex-
perts and evaluators, and former litigants.  The 
Commission cannot accept testimony from a 
litigant with a pending matter, but these indi-
viduals may send general comments and obser-
vations in writing.  The Commission may not 
accept any written or oral comments addressing 
the details of any individual litigation or com-
plaints about specific judges, attorneys, or fo-
rensic experts.  Those interested in speaking at 
the hearings must register at least 10 days prior 
to the hearing date.  No deadline for written 
commentary has yet been announced.   

(Continued on page 10) 
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Flaws in Divorce—continued 

(Continued from page 9) 

Doubtless, the voices of legal services agen-
cies, especially those who provide representa-
tion in Family and Supreme Court, will be use-
ful to the Commission as a way to provide the 
important perspective of litigants with limited 
resources, as well as victims of domestic vio-
lence and their children. 

 
Because there is no particular legislation 

tied to these hearings and participants are being 
invited to speak, participation is likely not con-
sidered “lobbying” for the LSC restriction pur- 

 
poses, although agencies concerned about this 
may want to discuss this with the NYU Law 
School’s Brennan Center for Justice at 212-998-
6730.  Legal services providers may also want 
to encourage certain former clients to consider 
testifying as to their experiences. 
 

The Commission is expected to report its 
findings to the Chief Judge in about one year. 

(Continued from page 8) 

Local districts all have “Automated Finger 
Imaging Systems” (AFIS) plans on file with 
OTDA.  The Commissioner’s Letter allows the 
districts, and strongly encourages them, to 
amend their local  plan to exempt certain groups 
from the finger-imaging requirement.  The 
groups include: 
 
• all those for whom an in-office interview is 

waived 
 
• household members ages 18 through 21 

who are not a head of household or spouse 
 
• all those who are engaged in work or train-

ing during local district office hours 
 
• household members who are temporarily or 

permanently disabled or incapacitated 

 
• all elderly FS household members at or 

above 60 years of age 
 
• all those who must travel over an hour to 

the nearest AFIS site 
 

Although many advocates had sought the 
complete elimination of finger-imaging in the 
food stamp program, this is an important and 
significant step towards that goal.  We encour-
age advocates to engage with their local dis-
tricts on this issue and to persuade the districts 
to take the opportunity offered by OTDA and 
exempt as many food stamp applicants as possi-
ble from finger-imaging. 

Food Stamp Update—continued 



The Greater Upstate Law Project’s (GULP) 
Fair Hearing Bank was introduced in June 
2000.  It had just over 1,000 fair hearing deci-
sions and a little over 100 registered users 
within the first two weeks.  Over the past four 
years, the Fair Hearing Bank has continued to 
grow into what is now the Online Resource 
Center (ORC).  Today, there are 2,056 regis-
tered users and over 3,066 documents available.  
Since the beginning of 2004, the ORC has been 
accessed 7,832 times and has delivered over 
93,153 pages of data to it’s users. 
 

In addition to the Fair Hearing Bank, which 
currently has 1,878 decisions and 2,035 regis-
tered users, the ORC contains: 
 

• Benefits Brief Bank:  
with 550 registered users 
and 444 unreported and 
reported decisions (which 
now has a direct link to 
the reported decisions), 
pleadings helpful briefs 
and other litigation-
related documents. 

 
• Computer Assisted Tenant Represen-

tation Advocacy Program (CATRAP):  
with 361 registered users, CATRAP of-
fers attorneys preparing defenses in 
eviction proceedings a comprehensive 
selection of available defenses and di-
rect links to relevant cases, caveats on 
using the defense, and other practice 
tips.  CATRAP provides generic text to 
incorporate directly into Answers and 
supplies quotes from case law or statu-
tory authority suitable to use in your 
supporting affidavit or Memorandum of 
Law. 

 
• DAP Numbers:  with 1,999 registered 

users and 115 documents, the DAP 
Numbers section offers materials re-
ferred to in GULP’s Disability Law 

News articles that are not readily avail-
able to it’s readers. 

 
• Domestic Violence Case Law Update:  

as the newest addition to the ORC, there 
are currently 135 registered users and 
372 case law updates.  The DV Case 
Law Update contains summaries of do-
mestic violence related state and federal 
court decisions in New York. 

 
You can visit the ORC at www.wnylc.net/

onlineresources. 
 

GULP’S Website 
 

The GULP website now con-
tains over 2,500 pages of in-
formation and materials re-
lated to poverty law areas in-
cluding Child Care, Disabil-
ity, Domestic Violence, 
Health, Housing, Immigrant 
Rights, Public Benefits and 
Predatory Lending.  It also 

has a section that contains materials to help co-
ordinate the Civil Legal Services community’s 
self advocacy activities around state funding, a 
Legislative section that includes a description 
on each issue included in GULP’s legislative 
agenda, links to GULP’s memorandums and 
relevant legislation and a publication section 
that contains current and past issues of GULP’s 
newsletters, including reports in poverty law 
areas.  Between January 1 and May 30, 2004, 
the GULP site was visited over 123,117 times 
and had 1,230,744 hits.  The Legal Services 
Journal was the top downloaded file with over 
8,800 downloads. 

 
We will continue to update and add informa-

tion and resources to both the ORC and 
GULP’s website.  If you have any comments 
that you  would like  to share  with  us, please
contact Nancy Krupski, at GULP 
Albany (nkrupski@wnylc.com). 
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WEB News & Stats 
 

By Nancy Krupski 



Two recent Circuit Court decisions have 
come down with opposite results as to whether 
the United States Department of Education can 
offset Social Security benefits to collect on de-
linquent student loans more than ten years old.  
At issue are the statutory interpretation and in-
terplay between the Social Security Act, the 
Debt Collection Act (as amended by the Debt 
Collection Improvement Act), and the Higher 
Education Assistance Act of 1991.   
 

The Social Security Act, 42 
U.S.C. §407, as amended in 
1983, prohibits the “levy, at-
tachment, garnishment, or 
other legal process” of social 
security benefits, except if a 
law states that such benefits 
may be taken “by express ref-
erence to this section” of the 
Social Security Act. 42 U.S.C. 
§ 407(a) and (b).  (Although 
the amendment does not men-
tion offset by the government, it is considered 
to be included within the language of “other 
legal process.”)  The Higher Education Assis-
tance Act has a provision at 20 U.S.C. §1091
(a)(2) that overrules the ten-year statute of 
limitations on administrative offset of govern-
ment debts contained in the Debt Collection 
Act of 1982 with respect to student loans.  It 
was not until the Debt Collection Act was 
amended in 1996, however, that the protections 
of 42 U.S.C. §407 were abrogated, and offset 
of federal debts, including student loan debt, 
from social security benefits was specifically 
authorized. 31 U.S.C. §§3716(c)(3)(A)(i)-(ii). 
 

Social Security recipients with student loan 
debt have argued against offset of their bene-
fits on the theory that at the time the Higher 
Education Assistance Act became law in 1991, 
there was no provision for offset of SSD bene-

fits.  When the Debt Collection Act was 
amended in 1996 to provide for offset of SSD 
benefits, it did not remove or alter its original 
ten-year statute of limitations at 31 U.S.C. 
§§3716(e)(1)-(2). The Court of Appeals for the 
Eighth Circuit recently agreed with this argu-
ment in Lee v. Paige, 2004 WL 1737334 (8th 
Cir. 2004). It found that because Congress had 
not specifically authorized application of 
§1091(a) to social security offset, the statute of 
limitations in the Debt Collection Act prevails.  

It thus upheld the district 
court’s decision barring the 
government from garnishing 
Ms. Lee’s social security 
benefits to collect on her 
eighteen-year-old student 
loans.  
 
       Just two weeks before the 
decision in Lee, however, the 
Ninth Circuit Court of Ap-
peals ruled otherwise in Lock-

hart v. United States, 376 F.3d 1027 (9th Cir. 
2004).  The Ninth Circuit found that the 
Higher Education Act of 1991 had abrogated 
all statutes of limitations with respect to stu-
dent loans.  Acknowledging that a “puzzle had 
been created by the codifiers,” the court none-
theless found that even though Congress failed 
to note the impact of §1091(a) on the new off-
set provisions, the Debt Collection Act’s stat-
ute of limitations was inapplicable.  376 F.3d 
at 1030.  Therefore, the government was not 
precluded from offsetting Mr. Lockhart’s So-
cial Security benefits to secure repayment of 
student loans 
 

Although not considered in the two recent 
cases, other student loan collection cases have 
considered the issue of how the ten-year pe-
riod, if applicable, is calculated.  See, e.g., 

(Continued on page 13) 
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Circuit Courts Disagree on Student Loan Offsets 
 

By Kirsten Keefe and Kate Callery 
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Guillermety v. Secretary of Education, 241 F.
Supp.2d 727 (E.D. Mich. 2002), where that 
court agreed with the plaintiff that the ten-year 
statute of limitations applied in student loan off-
set cases, but rejected the plaintiff’s contention 
that the ten-year period begins as soon as the 
loan is received.  Instead, the court held that the 
ten-year period does not begin until govern-
ment’s right to collect begins.  This can make a 
significant difference in some claims, given the 
possibility of various deferments for the repay-
ment of student loans.  
 

It remains to be seen how other courts – and 
perhaps eventually the Supreme Court – will 

decide these issues.  In the meantime, although  
 

SSI benefits are still exempt from offset (31 C.
F.R. §285.4(a)(1)), advocates should be aware 
that student loan debts may indeed be offset 
from Social Security benefits.  There are provi-
sions for discharge and cancellation of student 
loans.  See 20 U.S.C. §1087; 34 C.F.R. 
§682.402(c).  More information on discharge of 
student loans is available from the National 
Consumer Law Center at www.ncls.org.  For 
additional information about the government’s 
benefits offset programs in general, see Clear-
inghouse Review, Vol. 36, Nos. 9-10, Jan.-Feb. 
2003. 

Student Load Offsets—continued 
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GULP and PILOR Receive Federal VAWA Grant to  
End Violence Against Women With Disabilities 

 
By Amy Schwartz 

GULP and PILOR, in partnership with the 
New York State Coalition Against Domestic 
Violence (NYSCADV) and the Center For Dis-
ability Rights (CDR) recently received an-
nouncement of a VAWA grant award to provide 
education and technical assistance to domestic 
violence programs, dis-
ability-related service 
providers, and legal 
services providers 
throughout the state.  
This funding will allow 
our organizations to 
work collaboratively to educate, capacity build, 
and create networks between the agencies that  
serve individuals with disabilities who are vic-
tims of domestic violence and stalking.   
 

This innovative and exciting initiative will 
allow for the development of a Statewide Plan-

ning and Advisory Committee, creation of a 
comprehensive curriculum and cross-trainings 
throughout the state, implementation of a new 
listserv for domestic violence and disability ser-
vice providers, creation of a New York-specific 
ADA Self-Assessment Tool for domestic vio-

lence programs, de-
v e l o p m e n t  o f 
“Rochester Model” 
training and educa-
tion program for 
advocates serving 
deaf victims of do-

mestic violence, as well as a password-
protected portion of GULP’s website dedicated 
to the issue of domestic violence and individu-
als with disabilities.  
 
The grant is scheduled to commence on October 
1, 2004 and continue through September 2006. 
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The Deaf and Hard-of-Hearing Legal Project:  Cohn  
Fellow Has Busy First Year 

 

By Kristi Hughes 

In 2002, GULP/PILOR was fortunate to be 
chosen as the recipient of a two-year Fellowship 
named in memory of Hanna Cohn, past Execu-
tive Director of Volunteer Legal Services Pro-
ject (VLSP).  A national fellowship in public 
interest law brought Hanna to Rochester where 
she spent her career advocating for the rights of 
low-income, disenfranchised people.  In fund-
ing the Fellowship, Hanna’s family hoped to 
honor her memory and accomplishments by 
giving a similar opportunity to other talented, 
committed lawyers at the beginning of their ca-
reers, to practice poverty law, and in so doing 
increase the legal advocacy available to Roches-
ter's low-income community. 
 

Believing that the deaf and hard-of-hearing 
community had significant legal needs that 
were not being met, a staff committee chose 
Spencer Phillips as the first Hanna S. Cohn 
Equal Justice Fellow. He began work in August 
2003 focusing on the civil, legal needs of the 
deaf and hard-of-hearing population of Greater 
Rochester.  Spencer, who has been deaf since 
the age of seven, is fluent in both English and 
American Sign Language (ASL).   

 

      Rochester has the highest per capita deaf 
and hard-of-hearing population in the United 
States. And yet, despite this large population, 
there are only a handful of attorneys in Roches-
ter who are able to communicate in ASL.  Fur-
thermore, they are private attorneys who request 
fees for service and are hearing people. The 
Hanna S. Cohn Fellow, Spencer Phillips, is the 
first deaf, legal services attorney in the region. 
His knowledge of the law, as well as his ability 
to empathize and communicate effectively with 
this population, has been instrumental in the 
project’s success. 
 
      During the first year of the Fellowship, the 
high need for these services was confirmed.  
Spencer offered free legal representation, out-
reach and education to more than one hundred 
and forty (140) clients, eighty-five percent of 
whom were deaf or hard-of-hearing individuals; 
the remaining fifteen percent consisted of com-
munity agencies serving this population. Legal 
matters included, but were not limited to, such 
topics as the Americans with Disabilities Act, 

(Continued on page 15) 

J.C., a young deaf man from Hun-
gary, prepared for his U.S. Citizenship 
test.  Because a portion of the test re-
quired him to answer orally, he con-
tacted U.S. Immigration to request a 
sign language interpreter.  His request 
was flatly denied.    As J.C.s attorney, 
Spencer contacted the U.S. Immigration 
Office, defended and ultimately secured 
J. C.’s right to an interpreter.  J.C. 
passed the test and is now a proud 
American citizen. 

After learning from Spencer of 
the discriminatory practices of a 
Rochester-area DMV office 
against two deaf individuals, the 
New York State DMV sent an offi-
cial policy letter to every DMV of-
fice in the state reaffirming their 
policy of non-discrimination 
against deaf people and of their 
obligation to provide sign inter-
preters to deaf patrons.  The NYS 
DMV also updated its website to 
include information regarding the 
rights of deaf consumers. 
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Special Education, Public Benefits and Child 
Care, and General Law.   
 

In addition to representing individuals, 
Spencer has also immersed himself in the com-
munity, establishing working relationships with 
numerous agencies whose services affect the 
lives of deaf and hard-of-hearing persons in up-
state New York.  He acts as the “Ask an Ex-
pert” legal panelist for the Rochester School for 
the Deaf’s Outreach Center, is Editor of Deaf 
Rochester News’ “Courthouse Corner,” serves 
on the Deaf Heath Task Force and is active in 
many committees and advocacy initiatives.   
 

 
      Recently, Hanna’s family was given the 
Hearing Individual Award during Deaf Aware-
ness Week, recognizing their contribution and 
vision in bringing a Deaf attorney to Rochester, 
which has “had a tremendous and long-lasting 
impact.”  It is clear that the demand for services 
among the deaf and hard-of-haring community 
is high and that Spencer’s work is making a real 
difference.   
 

For more information on the Deaf and 
Hard-of-Hearing Legal Project, contact Spencer 
Phillips at (585) 295-5724 
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Children’s Health Coverage Shifted: 
Facilitated Enrollers Take A Hit 

 
By Trilby de Jung 

Hanna S. Cohn Fellowship—continued 

As part of the state budget package adopted 
in mid-August, the Legislature eliminated 
Medicaid coverage for children at least six 
years of age but less than 19 who live in house-
holds with net incomes above 100% of poverty 
but less than 133% of poverty.  As of October 
1, 2004, children between 100% and 133% of 
poverty will only be eligible for 
Child Health Plus (CHP-B).  Dis-
abled children are not exempt.  
Children currently participating in 
Medicaid will remain in the pro-
gram until their next recertifica-
tion.  The bill directs the Commis-
sioner of Health to ensure a smooth 
transition of children from one pro-
gram to the other, but advocates 
fear that these children will suffer a 
loss of coverage due to inevitable 
drop off from churning. 
 

According to the Children’s Defense Fund, 
“reducing eligibility from 133 to 100 percent of 
the federal poverty level will impact a minimum 
of 77,000 children.”  CDF further notes that 
“when children are required to change or trans-
fer their health insurance coverage they become 
increasingly vulnerable –indeed, even with sim-

plified main-in renewal, more 
than 40% of children lose health 
insurance coverage at the time 
they re-certify.” 
 
         The legislation directs the 
Commissioner of Health to create 
a simplified transfer process 
which “shall include but not be 
limited to “the automatic transfer 
of any child who is currently en-
rolled in a Medicaid Managed 

Care Organization that is also a Child Health 
(Continued on page 16) 



(Continued from page 15) 

Plus provider” and the Commissioner “shall as-
sure” that families are “fully informed” of their 
right to enroll in CHP-B.  For the targeted age 
and income group, if a complete application for 
recertification for Medicaid (or CHP-A) is de-
nied, it “shall be deemed an automatic applica-
tion for coverage” under CHP-B and the proc-
ess “shall not require additional documentation 
to establish eligibility.” 
 

The bill further requires that “medical assis-
tance coverage shall not be terminated (for 
these children) until a successful transfer of eli-
gible persons to a child health insurance plan is 
complete.”  The CHP plans will have two 
months from the time of application to certify 
eligibility. 
 

In addition, the local department of social 
services will be directed to screen these children 
for SSI-related coverage and for home and com-
munity-based waiver programs.  Again, current 
assistance “shall not be terminated until the dis-
ability review is complete”.  The bill specifi-
cally notes that all Fair Hearing rights for these 
children and families are maintained. 

 
While the legislation’s procedural specifi-

cations are clearly intended to ease the transi-
tion process for low-income children, their ef-
fectiveness will be limited by severely strained 
county budgets and the Governor’s decision to 
reduce funding for facilitated enrollers, who 
might have helped families navigate the proc-
ess.  As part of the state budget fight, on Au-
gust 20, Governor Pataki vetoed $1 million in 
funding for facilitated enrollment for children.  
When federal matching funds are figured in, 
this hit is likely to amount to a $3 million cut 
to the $10 million in funding for child enroll-
ment.  Families seeking assistance will be con-
fused enough understanding why and how their 
children will be moved from or enrolled in 
CHP-A or B; many will now face the process 
without the assistance of a community-based 
facilitated enroller. 
 

For complete details see Section 6 of 
S.6058-B/A.9558-B, available at:  http://
assembly.state.ny.us/leg/?bn=S06058 
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Children's Health — continued 

Order Your Benefits Management Manuals Now! 
 

The 2004 edition of Benefits Management for Working Peo-
ple With Disabilities: An Advocate’s Manual, authored and up-
dated by Ed Lopez and Jim Sheldon, are available through 
GULP.  The 210-page manual is by far the most comprehensive 
treatment of the many issues relating to work and benefits avail-
able.  It contains a new chapter on Medicaid for Persons with 
Disabilities.  An order form can be downloaded through the 
GULP website at:  http://www.gulpny.org/Publications/Benefits
%20Manual%20Brochure.pdf 



This article reports activity in the New York State Register from August 11, 2004 to September 29, 
2004.  Three new rules have been adopted.  One rule was again promulgated on an emergency basis and 
a notice of continuation was filed for another rule.  All references are to 18 NYCRR, unless otherwise in-
dicated.  The State Register can now be found on-line at www.dos.state.ne.us/info/oiswww.htlm.  If you 
are interested in reading the text of a proposed rule or the summaries of public comment  and the re-
sponse regarding an adopted rule, please contact Connie Wiggins (clewis@wnylc.com) or Bob Carlton 
(rcarlton@wnylc.com) at GULP Albany. 
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Regulatory Roundup  
by Susan C. Antos 

Notice of Adoption 

Date of  
Filing 

Effective 
Date

Regulations 
Affected Summary 

9/14/04 9/1/04 600.6 (c) Case Management Subsystem:  This regulation stan-
dardizes cash management by requiring social services 
districts to use the Cash Management Subsystem 
(CAMS) for receipt of cash and for refunds and recover-
ies of past expenditures, as well as for collection and 
tracking of overpayments.  The regulation also requires 
New York City to use the Welfare Management System 
(WMS) as its primary system of records in conjunction 
with CAMS. 

9/13/04 9/1/04 352.20 Exemption of Earned Income:  This regulation imple-
ments Chapter 246 of the Laws of 2002, which amended 
131-a (8)(I), (iii) of the Social Services Law to exempt 
income earned by dependent children who are students, 
when determining eligibility for public assistance. 
 
Although the regulations effective date is September 29, 
2004, the statute was effective in 2002 and districts were 
advised of this change by GIS Messages 02 TA-DC022 
and 02 TA-DC023. 
 
In response to comments by the Assembly, the regulation 
was clarified to explicitly state that the earnings of  part-
time students are exempt from the gross income test and 
in determining eligibility and degree of need for students 
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Regulatory Roundup, continued 

Notice of Adoption 

Date of 
Filing 

Effective 
Date 

Regulations 
Affected Summary 

8/12/04 9/1/04 12 NYCRR 
1300.9 

Work Study, Internships, Externships or Work Place-
ments for Non-Graduate Students Receiving Public As-
sistance:  This regulation implements Social Services Law 
§335-b, 336 and 336-c which require certain non-graduate 
work-study programs to count as a work activity.  The regu-
lations list standards for when districts may waive the re-
quirement that the student maintain a C average, and make 
clear that the district may not assign the student to work ex-
perience that conflicts with the student’s academic sched-
ule. 
 
The underlying statutory authority for these regulations ex-
pires June 30, 2006. 
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Emergency Rulemaking 

Date of 
Filing 

Rule  
Expires On 

Regulations 
Affected Summary 

9/8/04 12/06/04 11 NYCRR 
362-2.5 
362-2.7 
362-3.2 
362-4.1 
362-4.2 
362-4.3 
362-5.1 
362-5.2 
362-5.3 

Healthy New York:  These emergency regulations make a 
number of changes to the Healthy New York program, in-
cluding deleting co-payments for well child visits, allowing 
a lower cost plan option which does not include prescrip-
tion drugs, defining de minimus contributions for purposes 
of determining whether small employers qualify to partici-
pate, exempting child support received as income, and de-
leting the requirement that supporting documents be re-
quired upon recertification. 

Notice of Continuation 

Temporary Absences 
 
The September 29, 2004 New York State Register contains a notice continuing a regulation proposed on 
April 28, 2004 which would delete the limitation of the temporary absence provisions to “federally aided” 
public assistance programs.  OTDA now has until April 28, 2005 to adopt this regulation. 
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Domestic Violence Legislative Update 
 

By Amy Schwartz 
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The following is a summary of the domestic-
violence related bills that passed both houses 
and or were recently signed into law:    
 
Creation of New CPLR Provision Allowing 
Address Confidentiality in Civil Proceedings 
 
Bill Number:  A.10103 (Paulin) / S.5522-A 
(Saland) 
Status:  signed by the Governor, became a 
law on 6/15/04  
 

Often victims of domestic violence, stalking, 
and other crimes are loathe to institute crucial 
civil court proceedings against an abuser or an 
offender for fear that they will have to disclose 
a new, secret address.  Alternatively, abusers 
and others offenders will manipulatively file 
proceedings against their target victims as a 
mechanism for discovering their ad-
dress and contact information. 

 
Recognizing the concerns faced by 

victims of domestic violence who 
need to maintain the confidentiality 
of their addresses during litigation 
for safety reasons, New York re-
sponded by promulgating several key 
confidentiality laws intended to pro-
tect victims and their children in 
Family Court and Supreme Court 
proceedings.  However, all of these 
laws gave protection only to legally defined 
“families” because the provisions applied only 
in certain family and matrimonial law-related 
proceedings.   
 

This law creates a new rule in Article 21 of 
the CPLR.  Section 2103-a now allows a court 
presiding over any type of civil proceeding to 
authorize any party to keep  his/her home or 
business address or telephone number confiden-
tial from any other party in the proceeding or 

confidential in other papers submitted to the 
court.  Because this new law broadly applies to 
all civil proceedings, victims without a defined 
family relationship to their abuser (such as vic-
tims of same-sex domestic violence, elder abuse 
victims, and victims of sexual assault and stalk-
ing) will now be able to secure the benefits of 
address confidentiality in a host of different 
proceedings including small claims court, real 
estate transactions and housing cases, inten-
tional tort cases, and name changes. 

 
Under the new law, the court may grant such 

relief:  (1) upon the motion of any party or upon 
its own motion; and  (2) with a specific finding 
on the record that disclosure of the address or 
phone number would pose an “unreasonable 
risk to the health or safety of a party.”  While a 
specific finding is pending, the statute mandates 

the court to safeguard and seal the 
identifying information in order to 
prevent its inadvertent or unau-
thorized use or disclosure.” CPLR 
§2103-a(a)  To be eligible, parties 
requesting such relief need not 
have an order of protection nor 
must they have sought an order of 
protection in the past.  Upon the 
authorization of confidentiality, 
the court may designate the 
court’s own clerk or another disin-
terested person as the agent for 

service of process and this individual will then 
forward such process to the party in a timely 
fashion.  

 
Notably, if a party has ever resided in a resi-

dential domestic violence program (i.e. a shel-
ter, safe dwelling, or safe home) or currently 
resides in one of these programs, neither the 
party’s present address or the program’s address 
may be revealed by the court or any court per-

(Continued on page 20) 
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sonnel with access to the information. CPLR 
§2103-a(b). 
        

Under Civil Rights Law §64-a, an individual 
can obtain a judicially-sealed name change 
upon a showing that publication of the name 
change would jeopardize the applicant’s safety.  
However, until the court file and the case are 
sealed by court order, applicants have expressed 
reasonable fear that their confidential informa-
tion might be disclosed to the person who 
places them in danger.  Although this law does 
not completely address and allay these con-
cerns, obtaining an order for address confidenti-
ality will certainly offer some assistance.  
 
Amended Definition of “Residence” in Fam-

ily Court Family Offense   
Venue Determinations  

 
Bill Number:  A.05513 (Lopez) / S.6305 

(Robach) 
Status:  passed by both Houses, deliv-

ered to the Governor on 8/5/04  
 

By amending Family Court Act §818, 
this bill expanded and clarified the defini-
tion of “residence” in Article 8 family of-
fense proceedings by including any resi-
dential program for victims of domestic 
violence or any facility that provides shel-
ter to homeless individuals and families 
on an emergency or temporary basis to be 
considered a petitioner’s “residence” for 
purposes of fixing proper venue in order 
of protection cases.                    

 
Under the current law, a petitioner may origi-

nate proceedings in the county where the acts of 
domestic violence allegedly occurred, where the 
family resides, or where any party resides.  Al-
though many domestic violence victims are able 
to remain in their county of origin when they 
petition for an order of protection, others are 
forced to flee their homes and their communi-

ties to seek safe haven from the abuse in domes-
tic violence shelters, homeless shelters, or other 
emergency housing programs in other counties.  
Recognizing the special safety concerns faced 
by such victims, the current law explicitly de-
fines “residence” to include housing accommo-
dation in a residential program for victims of 
domestic violence or a homeless shelter.  This 
provision allows these victims the ability to pe-
tition for orders in any county where they reside 
at the time the petition is filed.   
 

However, some victims are not housed in 
these more traditional shelters and are instead 
placed in other types of temporary or emer-
gency homeless facilities, such as motels.  For 
example, chronic shortages of available bed 
space in homeless and domestic violence shel-
ters could result in placement in alternative 
housing.  Victims whose abusers discovered the 
addresses of the homeless and the domestic vio-
lence shelters may also be placed in other emer-
gency or temporary housing for their protection.  

As a result, victims who sought the 
assistance of the Family Court for 
protection in their new, safer 
county of residence were at risk for 
difficult legal challenges regarding 
setting venue of their cases simply 
because of the type of emergency 
housing facility in which they were 
placed.  Further, requiring the vic-
tim to return to her county of origin 
to obtain a protection order places 
her at greater risk of harm from the 
very abuser who caused the flight.  

By taking into consideration the many housing 
permutations available to homeless families, 
this bill gives greater access to the protections 
of the Family Courts.    

 
 

If signed by the Governor, this bill will imme-
diately become law. 
 

(Continued on page 21) 
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Amendment to the New Criminal  
“Special Order of Conditions” Law   

 
Bill Number:  A.10974 (Eddington)  / S.7176 
(Flanagan) 
Status: signed by the Governor on 6/8/04, 
took effect immediately    
 

This new law amends the 2003 law 
(§330.20 of Criminal Procedure 
Law) that authorized judges to order 
certain order of protection-like “stay 
away” protections and anti-
harassment provisions within an 
“order of conditions” issued when a 
defendant is found not guilty by rea-
son of mental disease or defect.  Following pas-
sage of the law last summer, domestic violence 
advocates were immediately concerned that the 
law did not adequately address the safety needs 
victims of domestic violence and other crimes.  
In response, the legislature made several crucial 
changes to the new law that make this new type 
of order extremely similar in form and function 
to orders of protection issued in the Criminal, 
Family, and Supreme courts.     

 
This amended version of the law calls an or-

der such as this a “special order of conditions” 
and makes it clear that the terms of this special 
order must be set forth in a separate document 
that conspicuously bears a notice that the order 
is a “special order of conditions”.  This special 
order will be valid for five (5) years and must 
plainly state an expiration date.  The law also 
mandates the Commissioner of the Office of 
Mental Health to make reasonable efforts to no-
tify the victim-witness(es) when the special or-
der is issued.   

 
Further, to better safeguard victims and make 

law enforcement response more effective, the 
clerk of the court is now directed to file a copy 
of the special order with the police department  

 
or sheriff’s office that has jurisdiction over the 
community in which the protected party resides.  
In cases of domestic violence, as defined by So-
cial Services Law §459-a, the terms and condi-
tions of the special order of conditions shall be 
placed on the NYS Domestic Violence State-
wide Computer Registry and the warrant regis-

try.  This change amends §221-a 
of the Executive Law.                      
 

Additionally, the mandatory 
arrest law (contained within 
§140.10(4)(b) of the Criminal 
Procedure Law) was amended to 
include arrest without a warrant 
for alleged violations of a special 

order of conditions in cases of domestic vio-
lence.  As a result, when a police officer re-
sponds to an alleged domestic violence-related 
violation of a special order of conditions, the 
officer must take the offender into custody and 
not attempt to reconcile or mediate between the 
parties.  The police may then transport the of-
fender to a psychiatric hospital or psychiatric 
emergency center, as appropriate under the 
Mental Hygiene Law §9.41.   

Domestic Violence Legislative Update—continued 
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