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Elderly and Disabled Immigrants  
Sue for Equal Benefits 

 
By  Barbara Weiner 

      The Greater Upstate Law 
Project, Inc., the Legal Aid Soci-
ety of New York and the New 
York Legal Assistance Group 
filed suit in the Supreme Court, 
New York County, on December 
8, 2004, on behalf of a class of 
elderly, blind and disabled, law-
fully residing, immigrants who, 
because of their immigration 
status, receive assistance at less 
than the “standard of need” set 
by the New York State Legisla-
ture in Social Services Law        
§ 209 (“SSL”) for the elderly, 
blind and disabled.  Khrapun-
skiy, et al. v. Doar, Index No. 
404175/04.  This is a separate, 
and higher, income standard than 
the welfare standard for the non-
disabled and non-elderly poor. 
 
      The majority of the named 
plaintiffs are refugees whose 
monthly income was cut by hun-
dreds of dollars when they ex-
hausted their seven year period 
of eligibility for the Supplemen-
tal Security Income (SSI) pro-
gram without having success-
fully navigated the naturalization 
process.  (Had they become U.S. 

citizens within that period, they 
would have been able to main-
tain their SSI benefits.)   
 
      New York’s 1997 welfare 
reform amendments exclude SSI-
ineligible immigrants from ac-
cess to the State’s “Additional 
State Payments” program (SSL 
§§ 207, et seq.), once the plain-
tiffs SSI eligibility, they also lose 
the state additional payments 
necessary to bring their income 
up to the Section 209 standard of 
need.  All the plaintiffs are cur-
rently recipients of New York’s 
Safety Net benefits, which are 
substantially lower than the 
monthly income standard set 
forth in SSL § 209 for the sup-
port of elderly, blind and dis-
abled people.  
 
      Until Congress enacted limi-
tations on the access of immi-
grants to federal benefits in its 
1996 federal reform legislation, 
all lawfully residing elderly, 
blind and disabled immigrants 
were eligible for SSI in the same 
manner as citizens.  After federal 
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welfare reform, most immigrants arriving in the 
U.S. after 1996 are ineligible for SSI until they 
become citizens.  The exceptions are those en-
tering the U.S. as refugees, asylees or in a like 
status.  However, these immigrants are only eli-
gible for 7 years.  If they have not become citi-
zens by the end of the 7 year period, their SSI 
benefits terminate.  If and when they become 
citizens, they will again become eligible.  How-
ever, for most of them, the naturalization proc-
ess, with its English language and civics re-
quirements, is daunting.  Exacerbating the prob-
lem are the lengthy procedural delays at the 
Citizenship and Immigration Service (“CIS”, 
the successor agency to INS). 
 
      Essentially, the lawsuit challenges the 
choice made by the Legislature in its Welfare 
Reform Act of 1997, through which New York 
implemented the immigrant eligibility restric-
tions imposed by Congress on federal public 
benefit programs the year before.  Rather than 
filling the gap left by the federal government by 
continuing to provide to needy immigrants the 
same assistance the State provides to the needy 
citizens, the Legislature mimicked the federal 
restrictions in two of its major basic needs pro-
grams, New York State Medicaid and the State 
Additional Payment program.   
 
      In a unanimous decision, the New York 
Court of Appeals three years ago resoundingly 
rejected the State’s attempt to bar needy immi-
grants from the State’s Medicaid program, hold-
ing that the restriction is a violation of their fed-
eral and state constitutional rights to equal pro-
tection and their right to assistance under Arti-
cle XVII, Section 1 of the State Constitution 
(the State’s obligation to provide “aid and care” 
to the needy).  Aliessa v. Novello, 96 N.Y.2d 
418 (June, 2001).  The Khrapunskiy plaintiffs 
now bring the identical challenge to the immi-
grant eligibility restrictions enacted in the addi-

tional state payment program in New York’s 
1997 Welfare Reform Act. 
 
      Although these restrictions have been in 
place for some time and many elderly, blind and 
disabled immigrants who arrived in the U.S. af-
ter August of 1996 have long been forced to 
live with assistance lower than their standard of 
need, the issue took on critical dimensions 
when those who had been eligible for SSI for a 
limited period, namely, elderly and disabled 
refugees, began to lose their benefits in 2004.   
 
      These elderly refugees (the lead plaintiff, 
Boris Khrapunskiy, is a 97 year old Jewish refu-
gee the Ukraine), many of whom are severely 
disabled, are facing evictions and rapidly dete-
riorating health because their monthly income, 
consisting of Safety Net benefits, is, in most 
cases, two to three hundred dollars lower than it 
was before.   
 
      The Court, agreeing that the plaintiffs face 
desperate circumstances, has put the litigation 
on a fast track. 
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Nassau Suffolk Law Services Brings Federal Court Action to 
Assure Accessible Bus Transportation 

 

By  Robert Briglio 
Nassau Suffolk Law Services 

      Nassau/Suffolk Law Services has filed a 
federal court complaint on behalf of eight per-
sons with disabilities against Suffolk County 
and its Department of Public Works, Transpor-
tation Division (DOT) for the failure of the 
County and DOT to provide handicapped acces-
sible bus transportation as required by the 
Americans with Disabilities Act (ADA).  In 
Collins et al. V. Suffolk 
County, CV 04-3384 (E.D.
N.Y.), the plaintiffs allege 
that fixed route bus service 
in Suffolk has been non-
compliant with ADA regula-
tions requiring that buses 
have operational lifts and 
that bus stops, major inter-
sections, and destination 
points be announced for 
visually impaired passen-
gers.  Violations of these re-
quirements have persisted 
for years, notwithstanding 
continuous complaints by riders and advocacy 
groups such as the Suffolk Independent Living 
Organization (SILO). 
 
      For example, SILO conducted random test-
ing of SCT’s fixed route buses in 2002, which 
revealed that of the more than 75% of County 
bus routes tested , more than half of the tested 
routes revealed no stops announcements and 
less than 30% of the tested routes complied 
with the rules for announcing stops.  These re-
sults were conveyed to SCT, but no meaningful 
steps were taken to correct the problems.   
 
      The failure to announce stops and intersec-
tions and to have operational lifts has resulted 

in plaintiffs being stranded and left in danger-
ous circumstances on numerous occasions.  
Also, plaintiffs and other Suffolk residents with 
disabilities who might ride fixed route buses re-
fuse to do so because of these violations of law. 
 
      Suffolk’s complementary paratransit pro-
gram, “Suffolk County Accessible Transporta-

tion” (SCAT), which the 
ADA requires for persons 
with disabilities who can 
not ride the fixed route 
system, is also plagued 
with violations of federal 
requirements.  The result 
is a second class transpor-
tation system which de-
prives persons with dis-
abilities equal access to 
Suffolk’s transportation 
system as required by the 
ADA. 
 

      Thus, plaintiffs and other paratransit riders 
are routinely deprived of next day service 
(scheduling a ride 24 hours in advance), which 
is required by the ADA.  Rather, since the in-
ception of Suffolk’s paratransit program in ap-
proximately 1993, SCT has required one week’s 
notice to secure a ride.  Various other capacity 
restrictions confront riders of Suffolk’s para-
transit system, including substantial numbers of 
missed and untimely trips, trip denials, and trips 
excessively long.  Additionally, for years SCAT 
riders have had to endure hours of waiting to 
get through to an operator to schedule a para-
transit ride. 
 

(Continued on page 6) 



Legal Services Journal                                   December 2004 

Page 4 

       The much talked about 
and often criticized Medi-
care prescription drug cov-
erage provided by the 
Medicare Prescription 
Drug, Improvement, and 
Modernization Act of 2003 
will not begin until 2006.  

In the meantime, the law provides for a Medi-
care-endorsed discount drug card available for 
an annual fee of up to $30.00.  The card is of-
fered through private sponsors and provides 
discounts negotiated by the sponsors on cer-
tain drugs, effective June 1, 2004, through 
December 31, 2005.   
 
      While the value of these cards to the gen-
eral Medicare population is questionable and 
can vary depending on which drugs people 
need, the card does translate into real value 
for low-income Medicare beneficiaries who 
do not have other drug coverage. 
 

What is the Benefit for the Low-Income? 
 
      Individuals with income below 135% of 
the FPL and no other drug insurance coverage 
can receive up to a $600 credit, also called 
Transitional Assistance (TA), in 2004 and 
2005, to be used toward the purchase of drugs 
with a Medicare-endorsed discount drug card.  
Medicare will also pay the annual enrollment 
fee for the discount drug card. 
 

Benefits “Double” for Enrollment  
before 12/31/04 

 
      For those who enroll in TA before the end 
of 2004, any balance remaining from their 
$600 at the end of the year carries over to 
2005.  The application for a card and TA must 
be received before December 31, 2004, in or-
der to ensure that clients receive the full 

$1,200 benefit.  Those who fail to enroll in 
TA before April 2005 will have their $600 
benefit prorated, with reductions of $150 each 
quarter beginning in April.  Enrollment forms 
are available at www.medicare.gov. 
 

Who is Eligible for the Benefit? 
 

      While those with Medicaid drug coverage 
are not eligible for either a drug card or TA, 
those who are in a spend-down period and 
have not yet begun to receive Medicaid at the 
time they apply are entitled to both the card 
and TA, and may keep them when their Medi-
caid becomes effective.  (See Preamble to the 
Proposed Regulation at 68 Fed. Reg. 69844).  
Enrollees in EPIC, New York’s drug assis-
tance program for the elderly, are eligible for 
the drug card and TA.  Individuals eligible for 
Medicare Savings Programs are deemed in-
come-eligible for TA.   
 

The Benefit Counts Toward  
Medicaid Spend-down 

 
      Significantly, under revised CMS policy, 
any discount on drug prices provided by the 
card, and any portion of the $600 credit used 
toward prescription drugs, will be treated as 
incurred medical expenses for purposes of 
Medicaid spend-down (See GIS 04 MA 022).  
Thus, a client with a spend-down can count 
all drug expenses toward meeting that spend-
down, even if she uses TA to pay for the 
drugs.  This will be particularly important for 
clients who have large medical expenses, be-
yond drugs, that they can only cover with the 
assistance of Medicaid. 

Low Income Medicare Beneficiaries Can Benefit  
From Medicare Drug Discount Cards 

 

By  Trilby de Jung 



On the state legislative front, the merger of 
GULP and PILOR has created a hybrid of pol-
icy issues for 2005 that we are very excited 
about.  Our combined areas of expertise have 
provided us with a number of opportunities to 
explore agenda items from 
new and different perspec-
tives and have allowed us 
to increase the breadth and 
depth of our positions.  
Working together, we 
have been able to both 
strengthen perennial pri-
orities and identify new 
ones.  The following list 
represents the pro-active 
state legislative issues that 
GULP and PILOR will 
focus on in Albany during 
the 2005 legislative ses-
sion.  In addition to these priorities, we will also 
monitor and react as needed to emerging issues 
in the field, in the Executive Budget and in 
other proposed legislation.   

 
If you are interested in working with us on 

any of the following issues, please contact Kris-
tin Brown in our Albany office.  
 

TOP 5 Priorities:   
 
Restoration of the Civil Legal Services state 
appropriation – restore civil legal services 
state funding to it’s 2000 level; provide $7.6 
million to New York’s civil legal services pro-
grams.  
 
Maintain and increase the New York’s in-
vestment in the Disability Advocacy Program 
(DAP) – save New York money by helping low 
income disabled New Yorkers access federal 
Social Security Income (SSI) benefits – in-
crease DAP funding by $3 million; include 

$9.74 million in the Executive Budget.   
 
Reduce medical debts by increasing access to 
charity care – enact legislation to ensure that 
uninsured consumers receive notification and 

access to charity care in hospi-
tals, thus reducing the number 
of consumers with health related 
debts.  
 
Stop insurance redlining – by 
enacting legislation that would 
require insurance companies to 
report data on the issuance and 
pricing of homeowners insur-
ance policies in low income and 
minority communities.   
 
Eliminate the 185% standard 
of need income cap – fulfill the 

state’s promise to allow people who are on pub-
lic assistance and working to earn their way up 
to poverty before they lose public assistance.   
 

Other Agenda Items:  
 
Expand the definition of family member in 
the Family Court Act and Criminal Procedure 
Law to include non-married, non-parent, same 
sex partners, including elderly people.   
 
Reauthorize and expand the Food Assistance 
Program (FAP) − continue to make FAP avail-
able to elderly and abused immigrants.  Expand 
the program to all counties and to elderly and 
domestic violence survivors who arrived in the 
US after 8/22/96.  
 
Limit child care co-payments to 10% of 
household income & eliminate co-payments for 
those with incomes below poverty. 
  
 

Legal Services Journal                                   December 2004 

GULPILOR 2005 State Legislative Agenda 
 

By  Kristin Brown 

Page 5 



(Continued from page 5) 

End childhood lead poisoning in New York 
State – work to enact legislation that would 
strengthen consumer protections and create tax 
credits for making homes lead safe.  
 
Prevent unnecessary tax foreclosures – enact 
legislation that would allow homeowners to 
avoid foreclosure by making partial tax pay-
ments and applying them to the earliest year 
owed.    
 
Make hospital medical records available at 
no cost for SSI applications – enact legislation 
that would remove this financial barrier for in-
dividuals seeking SSI benefits.  

 
Stop the practice of freezing bank accounts 
that contain SSI/SSD funds – develop and im-
plement policy that that would prohibit banks 
from freezing accounts that contain SSI/SSD 
benefits.   
    
Create a loan forgiveness program for public 
interest attorneys – support legislation that 
creates and funds such a program for public in-
terest attorneys, similar to loan forgiveness pro-
gram proposals for District Attorneys. 
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      These violations of the ADA result in 
plaintiffs and other disabled residents of Suf-
folk County being deprived of an equal op-
portunity to engage in community functions, 
including work, obtaining medical care and 
other necessaries, recreation, and other social 
activity taken for granted by non-disabled 
persons with access to public bus transporta-
tion. 
 
      Plaintiffs are seeking an injunction from 
the Court ordering Suffolk County and SCT 
to provide bus and paratransit services as re-
quired by the ADA. 

 
The complaint is available in the Online Re-
source Center at http://www.wnylc.net/
o n l i n e r e s o u r c e s / w e l c o m e . a s p ?
index=welcome.   
 
      For more information contact Robert 
Briglio at Nassau Suffolk Law Services in  
Islandia at 631-232-2400, extension 3367. 

Bus Transportation—Continued 
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Final Settlement Reached in Medicaid Nursing Cases 
 

By  Robert Briglio 
Nassau Suffolk Law Services 

      The United States District 
Court for the Eastern District 
of New York has ordered a 
Stipulation of Settlement in 
related cases challenging New 
York State Department of 
Health (DOH) policies and 

practices regarding the Medicaid home nursing 
service program-  Scholtz v. Novello et al., CV-
02-4245 (E.D.N.Y.) and  Bacon v. Novello et 
al., CV-02-4244 (E.D.N.Y.).  
 
      Plaintiff Scholtz is disabled with Spina Bi-
fida and quadriplegia and resides in Suffolk 
County.  Plaintiff Bacon is also quadriplegic 
and resides in Nassau County.  Both plaintiffs 
are entitled to Medicaid private duty nursing 
services from the New York State Department 
of Health (DOH) and the Suffolk County De-
partment of Social Services (SCDSS) and Nas-
sau County Department of Social Services 
(NCDSS), respectively.  Both plaintiffs were 
chronically without the home nursing services 
authorized by SCDSS and NCDSS on their care 
plans.  Both suffered from the deprivation of 
services and were only able to avoid institution-
alization because of unreimbursed outside assis-
tance from Ms. Scholtz’ partner and Mr. Ba-
con’s elderly mother.   
 
      The cases challenged the failure of the de-
fendants to provide authorized Medicaid home 
nursing services consistently with federal Medi-
caid law and the provision of the Americans 
with Disabilities Act (ADA) requiring govern-
ment programs to provide services in the most 
integrated setting appropriate to the persons 
needs.  Plaintiffs alleged that the failure was 
wide-spread and a result of inadequate DOH 
reimbursement rates and policies and the failure 
of home care agencies to abide by current DOH 
policies to ensure adequate and appropriate 

Medicaid nursing services are provided. 
 
      In resolving the case, the parties agreed to 
continue a preliminary agreement providing the 
plaintiffs with an enhanced rate for nursing ser-
vices.   Additionally, a previous agreement per-
mitting Plaintiff Scholtz to participate in the 
Medicaid Consumer Directed Personal Assis-
tance Program (CDPAP) in conjunction with 
receipt of Medicaid nursing services continues 
under the Stipulation of Settlement and is made 
a permanent part of DOH policy.   
 
      Under CDPAP, recipients select, train, and 
direct their home care providers.  The program 
allows CDPAP providers to provide care with-
out Medicaid licensing requirements and the 
rate of reimbursement is significantly below the 
cost of a Medicaid nurse.  Prior to the litigation, 
DOH prohibited the provision of CDPAP in 
conjunction with receipt of other home care ser-
vices such as home nursing in a combined care 
plan- it was one or the other.  By memo dated 
September, 2002, to all social service districts, 
DOH changed its policy, which also permits re-
cipients of home health services (HHS) pro-
vided by a Certified Home Health Agency 
(CHHA) to combine CDPAP with receipt of 
HHS. 
 
      In addition to the change in CDPAP policy, 
the Stipulation of Settlement ordered by the 
Court in these cases provides for extensive in-
junctive relief for New York State Medicaid 
nursing recipients to ensure that recipients re-
ceive authorized services and includes relief 
specific to nursing care recipients in Nassau and 
Suffolk Counties as well.   
 
      A state-wide policy directive is to be issued 
specifying DOH regulations to be followed so 

(Continued on page 8) 
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that Medicaid nursing services are provided 
consistently with the recipients’ care plan.  In-
cluded are provisions to ensure better case man-
agement by the nursing agencies through appro-
priate supervision, requirements to advise re-
cipients of procedures to file complaints to the 
agency and DOH when care is inadequate, pro-
vision directing home care agencies to develop 
written emergency care plans, provision direct-
ing agencies to accept and retain only those pa-
tients that can be cared for safely and appropri-
ately and to contract with sufficient staff to 
meet its responsibilities.   
 
      In addition to these directives, the Stipula-
tion of Settlement contains provision for an ad-
ditional safeguard to ensure adequate nursing 
services are provided.  Licensed home care 
agencies are advised that they may contact 
DOH’s Office of Medicaid Management for 
guidance when, despite diligent efforts, the 
agency is unable to provide authorized services. 
 
      Notice of the above described policies are to 
be conveyed in a Medicaid Update article 
which will be published by DOH and distrib-
uted state-wide. 
 
      With respect to Medicaid nursing care re-
cipients in Nassau and Suffolk Counties, the 
Stipulation of Settlement provides additional 
safeguards to ensure adequate nursing services 
are provided consistent with the patient’s care 
plan.  New procedures provide for an enhanced 
rate for services and circumstances for provid-
ing the enhanced rate.  An enhanced rate may 
be provided when necessary because of the se-
verity and complexity of a patient’s medical 
condition, when the recipient will be left alone 
in the community in a potentially life threaten-
ing situation if authorized services are not pro-
vided, when the recipient has a severe mental or 
physical diagnosis making the patient hard to 
serve, when the recipient resides in a problem-

atic environment making the case difficult to 
serve, when the agency, despite diligent efforts, 
has been unable to consistently provide author-
ized services, and when the recipient is awaiting 
discharge from a hospital and no other home 
care services are available at the time of dis-
charge and a higher rate would enable the pa-
tient to be discharged.    
 
      Notice by DOH to home nursing recipients 
for whom Nassau and Suffolk Counties are fi-
nancially responsible regarding the use of 
CDPAP in conjunction with nursing services is 
also ordered in the Settlement.  
 
      Additionally, NCDSS and SCDSS have 
agreed to consider whether the provision of au-
thorized nursing services to Medicaid recipients 
for which the districts are responsible can be 
better assured through the provision of optional 
case management services available under 
Medicaid. 
 
      Finally, Plaintiff Scholtz has been compen-
sated by Defendants DOH and SCDSS in the 
amount of $7,000.00 for the failure of the de-
fendants to ensure that authorized nursing ser-
vices were provided. 
 
      Full implementation of the Court-ordered 
Settlement, which is available in the Online Re-
source Center at http://www.wnylc.net/
onlineresources/welcome.asp?index=welcome  
is anticipated shortly.  For more information 
contact Robert Briglio at Nassau Suffolk Law 
Services in Islandia at 631-232-2400, extension 
3367. 
 
      Editors Note:  We would like to thank 
Robert Briglio for contributing to this month’s 
Legal Service Journal.  If you would like to 
contribute an article to be published in future 
issues, please contact Michelle Peterson at 
mvanorman@wnylc.com or call (585) 295-
5729 for more information. 
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      On October 26, 2004, the 
New York State Department of 
Health (“DOH”) issued an Ad-
ministrative Directive (ADM) 
setting forth its comprehensive 
policy for determining the eligi-

bility of immigrants for the Medicaid program.  
See 04 OMM/ADM-7 (to get a copy of  the 
ADM, go to GULP’s website at www.gulpny.
org – Resource Center – and follow the link to 
the ADM.) 
 
      The issuance of the ADM is one of the final 
steps in the State’s implementation of the Court 
of Appeals decision in Aliessa v. Novello (96 N.
Y.2d 418), which held that New York violated 
both its obligation under Article XVII, Section 
of the New York State Constitution and the 
Equal Protection Clauses of the State and federal 
constitutions when it limited the access of law-
fully residing immigrants to the State’s Medicaid 
program in its Welfare Reform Act of 1997.  
Since the Court’s June, 2001 decision, the State 
has issued a number of directives to the local dis-
tricts instructing them in the interim implementa-
tion of the decision until a final settlement could 
be negotiated by the parties in Aliessa’s compan-
ion, class action, lawsuit, Adamolekun v. 
Novello, which was filed in July of 2000 and 
held in abeyance until the Court of Appeals ren-
dered its decision in Aliessa.  
 
      The Aliessa / Adomolekeun settlement, “so 
ordered” by Judge Abdus-Salaam, was filed on 
August 5, 2004 in the Supreme Court of New 
York County (Index No. 402879/00).  Among its 
provisions are those requiring the State to: pay 
past medical bills incurred or paid by lawful im-
migrants who were denied Medicaid solely be-
cause of the unconstitutional restrictions enacted 
in 1997; amend the Medicaid immigrant eligibil-

ity regulations to eliminate the sections imple-
menting the unlawful eligibility restrictions of 
the 1997 law, and issue comprehensive policy 
guidance to the local social services districts im-
plementing the Aliessa decision.  The October 
26, 2004 ADM is that guidance. 
 

Medicaid-Eligible Immigration Status 
 
      The ADM states that all lawful immigrants 
are eligible for Medicaid, Family Health Plus 
and Child Health Plus A.  Only two groups of 
non-citizens are ineligible for these benefits.  
They are “undocumented” immigrants, i.e., those 
who have no evidence at all of contact with the 
United States Department of Citizenship and Im-
migration Service (“CIS”), and temporary non-
immigrants, who are here lawfully but only for a 
temporary period.  The latter category includes, 
for example, visitors, short tem visa holders and 
foreign students.  However, these individuals 
may qualify for Emergency Medicaid if they 
meet the other eligibility criteria of the program, 
including state residence, though they cannot 
have entered the state for the purpose of obtain-
ing medical care.   
 
      Emergency Medicaid is for the treatment of a 
“medical condition....manifesting itself by acute 
symptoms of sufficient severity (including se-
vere pain) such that the absence of immediate 
medical attention could reasonably be expected 
to result in: 
 

(A) Placing the patient’s health in serious 
jeopardy; 

(B) Serious impairment to bodily functions; 
(C) Serious dysfunction of any bodily organ 

or part.” 
 
      See Attachment E-1 to the ADM, Certifica-
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tion of Treatment of Emergency Medical Condi-
tion.  The certification must be made by the 
treating physician but the final determination of 
whether a condition meets the requirements of 
the program is made by the local social services 
district, subject to challenge at a fair hearing. 
 
        The ADM notes that pregnant women are 
not subject to immigrant restrictions at all.  A 
woman with a medically verified pregnancy is 
not required to provide documentation of her 
citizenship or immigration status during the en-
tire period of her prenatal care, through delivery 
and to the last day of the month in which her 60 
day postpartum period ends .  
 

“PRUCOL” Eligibility    
 
      The 1996 Personal Responsibility and Work 
Opportunity Reconciliation Act (“PRWORA”) 
terminated the eligibility of immigrants 
“permanently residing under color of 
law” (“PRUCOL”) for federal public benefit 
eligibility.  However, in New York, under So-
cial Services Law (“SSL”) 122, PRUCOL im-
migrants continue to be eligible for Safety Net 
benefits.  Although New York initially excluded 
PRUCOL immigrants from access to the Medi-
caid program, this provision was declared un-

constitutional by the Court of Ap-
peals in Aliessa. 
 
      The PRUCOL category is not 
an immigration status.  Rather, it 
describes a variety of circum-

stances under which a non-citizen may be con-
sidered to be residing “permanently under color 
of law” by a benefit program for the purpose of 
determining the individual’s eligibility for bene-
fits under that program.  Historically, which im-
migrants are included in the PRUCOL category 
has varied between benefit programs.   
 
      For the purpose of the Safety Net program, 
the Office of Temporary and Disability Assis- 

 
tance (“OTDA”) operates under a definition of 
PRUCOL that was set out in 1988.  (See 1988 
INF-xxx).  This definition does not account for 
many changes that have happened in immigra-
tion law since that time.  The DOH categories 
are much more current. 
 
      Nevertheless, OTDA and DOH agree that 
individuals who have been expressly granted 
permission by CIS to remain in the United 
States for an indefinite period are PRUCOL.  
The ADM provides a list of these categories.  
Some examples include individuals residing in 
the U.S. under a grant of: 
 

• humanitarian parole; 
• Deferred Action (a status provided to 

someone whom the CIS considers to be 
deportable but whom it has no current 
intent to deport); 

• cancellation of removal/suspension of 
deportation (granted to immigrants 
placed in deportation or removal pro-
ceedings who meet certain conditions 
that qualify them to remain in the U.S. 
permanently), or 

• Indefinite Voluntary Departure.   
 
      The PRUCOL category in both the welfare 
and medical assistance programs also includes 
non-citizens who can show that they have re-
sided here since January 1, 1972 and those 
whose immediate relative petitions (spouse, 
child or parent of U.S. citizen) have been ap-
proved by CIS.  
 
        DOH, though not OTDA, also considers 
people who have applied for permission to re-
side in the U.S., for example, applicants for asy-
lum, for suspension of deportation or for de-
ferred action, to be PRUCOL.  Lastly, DOH 
considers certain categories of non-immigrants 
to qualify as PRUCOL, for example, those 
granted: 

(Continued on page 11) 
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• Temporary Protected Status (“TPS”) 
(permission to remain in the U.S. temporar-
ily - which often turns into many years - be-
cause of civil strife or other disaster in the 
home country); 

• a K visa (for spouses and/or children of US 
citizen permitted to live in the U.S. while 
their application for permanent residence is 
processed); 

• a V visa (for spouses and/or children of 
lawful permanent residence on whose be-
half a family petition was filed on or before 
December 2000), or 

• a U visa (for victim of certain crimes, in-
cluding domestic violence, who agree to be 
helpful in the prosecution of the crime). 

 
      In the newly issued ADM, DOH clarifies 
that it is the eligibility worker, not the CIS, that 
determines whether an immigrant is PRUCOL.  
The foregoing lists are not exclusive.  The gen-
eral rule set out in the ADM is that PRUCOL 
eligibility is established if the evidence pre-
sented by the applicant for benefits shows that 
the CIS knows the person is here and has either 
granted permission for the immigrant to remain 
in the U.S., “at least for the time being” or is 
“acquiescing” in their continued residence.  
(See 04 OMM/ADM-7, page 21.)  
             
      According to the ADM, acquiescence is 
shown by documentation verifying that the indi-
vidual has applied to CIS for permission to re-
main in the U.S.; that the CIS knows, or can 
reasonably be presumed to know, the person is 
here, and, although CIS has not yet granted the 
individual’s application, it has not taken any ac-
tion to enforce the person’s departure from the 
U.S. within a reasonable period of time.  That 
the CIS is presumed to have knowledge of the 
individual’s presence can be shown by the sub-
mission of a copy of the application filed with 
CIS along with evidence (such as a CIS receipt 
notice, a return receipt for certified mail, or a  
 

 
canceled check) that the CIS has received it.   
 
(Id.)  The ADM provides two methods for 
showing that the CIS is acquiescing in the 
Medicaid applicant’s presence: 
 
• a notice from CIS indicating that the agency 

is reviewing the individual’s application for 
permission to stay in the U.S., or,  

• the passing of a “reasonable period of time” 
since the filing of the individual’s applica-
tion with CIS and a failure of the CIS to ei-
ther respond to the application or move to 
deport the individual. 

 
(Id., page 29.)  The ADM fails to provide a time 
frame for CIS inaction that would be considered 
a reasonable basis on which to rest a determina-
tion of acquiescence. 
 

Sponsor Income Deeming and Liability  
 

      As a result of PRWORA, U.S. citizens or 
lawful permanent residents who, after Decem-
ber of 1997, apply to have a family member, 
like a spouse or child, live permanently in the 
U.S. must sign an enforceable affidavit of sup-
port.  The affidavit promises that the sponsor 
will support the family member until he or she 
becomes a citizen or can be credited with 40 
qualifying quarters under Social Security.  This 
promise can be enforced in two ways: the bene-
fits agency can deem the sponsor’s income to 
the immigrant applying for benefits, in many 
cases rendering the individual ineligible for 
benefits, and/or, if the agency provides the 
benefits, it can sue the sponsor for reimburse-
ment.  
 
      In New York, it is the local social services 
district that is given the responsibility for imple-
menting deeming and to pursue an immigrant’s 
sponsor for repayment of any benefits provided.  
With respect to the food stamp program, OTDA 
has made it clear that local districts are not to 
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take legal action against sponsors for the repay-
ment of benefits. DOH, in this ADM, has in-
structed the local district that neither sponsor 
income deeming nor the pursuit of sponsors for 
repayment applies, at least for now, to the New 
York State Medicaid program.  (Id., page 4.)   
DOH does indicate that it may implement these 
provisions at a future date.  However, based on 
the Court of Appeals decisions in both Minino 
v. Perales (1992) and Aliessa (2001), the use of 
sponsor income deeming to find an otherwise 
needy immigrant ineligible for Medicaid is very 
likely unconstitutional.  See Minino v. Perales, 
168 A.D.2d 289 (1st Dept., 1990),                   
aff’d, 79 N.Y.2d 883.  Presumably based on 
these considerations, the New York Legislature 
did not impose sponsor income deeming in the 
State’s Safety Net program. 
 

Social Security Numbers  
 
      The ADM notes that, effective April 1, 
2003, applicants for Medicaid, Family Health 
Plus and Child Health Plus A who are required 
to provide a Social Security Number (“SSN”) 
no longer have to show their card.  They need 
only provide the number.  The local district 
must verify the SSN through the appropriate 
process.  It is only if an SSN appears to be inva-
lid that presentation of the card can be required. 
 
      Medicaid applicants who do not have an 
SSN must document their attempt to get one. 
Immigrants without work authorization from 
CIS are not likely to have an SSN.  In these 
cases, the ADM instructs the local districts to 
provide immigrant applicants with a letter ad-
dressed to the Social Security Administration 
(“SSA”), advising SSA that the individual is 
otherwise eligible for Medicaid but needs an 
SSN.  If the regional office of SSA refuses to 
provide the SSN (which many do) and also re-
fuses to provide written confirmation that the 
individual tried to apply (also frequently the 
case), the Medicaid applicant must be permitted 
to submit an attestation that he or she has tried, 
but been unable, to get an SSN.  A model at-

testation form is attached to the ADM as At-
tachment A-2.  
 
      The only time an application for medical 
assistance can be denied assistance based on the 
applicant’s failure to provide an SSN is if the 
Medicaid applicant makes no attempt to apply 
to SSA for a number. However, pregnant 
women, undocumented immigrants or tempo-
rary non-immigrants applying for Emergency 
Medicaid, and certain battered spouses and chil-
dren applying for immigration status under the 
Violence Against Women Act are neither re-
quired to provide an SSN nor to document that 
they have made an attempt to get one.  (Id., 
page 28.) 
 

Documentation of Eligible Status 
 

      Citizens and immigrants must provide docu-
mentation to verify their eligible status.  The 
ADM notes that a parent applying for benefits 
on behalf of a child needs only to verify the 
status of the child, not the non-applying parent.   
 
      The ADM goes into great detail about the 
kinds of documentation the local district should 
accept as proof of a qualifying immigration 
status.  In addition, the ADM has several attach-
ments that both list the types of documents that 
provide evidence of a particular status and an 
explanation of the codes found on such docu-
ments, to enable the local district workers to 
better understand what the documents mean.  
Finally, the ADM gives the local districts direc-
tions about the circumstances under which ex-
pired documents are sufficient to prove eligible 
status (for example, an expired green card) and 
when they are not and how to deal with appli-
cants who state that their documents have been 
lost. (Refer them to CIS for replacement docu-
ments, which is actually not a good idea without 
first consulting an immigration practitioner.)   
 
(For questions about the immigration status of 
a particular client and/or his or her eligibility 
for benefits, you can call me at 518-462-6831 
or e-mail me at bweiner@wnylc.com. )  
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      Supplemental Security In-
come (SSI) recipients who also 
receive food stamps have re-
cently received  notices telling 
them that their Home Energy 
Assistance Payment (HEAP) 

benefit is being issued electronically.  In the 
past, HEAP benefits to SSI recipients have 
been issued in the form of a check. This new 
method of issuance may be creating problems 
for SSI recipients who have previously HEAP 
benefits by check. 
 
      Public benefits in New York are accessed 
through an electronic benefit transfer system 
(EBT) called QUEST, which allows users to 
obtain their cash benefits with a swipe card 
which can be used at ATM machines that are 
marked with the QUEST logo.  Users can also 
get  “cash back” for amounts not exceeding the 
amounts that supermarkets permit check writ-
ers and debit card users.  Many SSI recipients 
who use their EBT card for food stamps and 
Medicaid have no experience with the QUEST 
system; they have no idea how to access a cash 
benefit using an EBT card because they have 
never had the need to do so. 
 
      The notices that were just sent out to SSI 
recipients are confusing in a number of ways. 
They state “check your cash account balance to 
determine when HEAP benefit is available.” 
SSI recipients are not likely to know what this 
means.  What cash account?  One SSI recipient 
thought this meant it was being directly depos-
ited into her checking account, like her SSI 
benefit. 
 
      Although there is an 800 number on the 
form, it requires using an extensive touchtone 
menu (including the entering of a 19 digit card 
number) which may be difficult for elderly or 
disabled recipients.  The recorded message be-
gins by giving directions on how to reach a 
“non-surcharging ATM or store,” which may 
lead callers to believe that they have reached 

the wrong number.  Further, it does not contain 
basic information on the QUEST system or 
how to use it. 
 
       The notice indicates that the HEAP benefit 
automatically expires 90 days from the date of 
issuance and can only be re-issued if the re-
quest is made by September 30, 2005.  The no-
tice does not say how such a request is made.  
 
       The notice tells SSI recipients to wait 30 
days after receipt of the notice to begin check-
ing their account balance to see if the HEAP 
deposit has been made.  This would lead a rea-
sonable person to believe that the benefit 
would not expire until 90 days after the 30 
days from the date of the notice, when the  no-
tice says that the benefits are first available.  In 
fact, benefits are available before 30 days.  For 
example, for notices issued on November 26, 
benefits were available on (or before) Decem-
ber 7.  Thus although the recipient was told 
that benefits would not be available until the 
end of December, the benefits would expire 90 
days from December 7, not 90 days from De-
cember 26 when the notice directs them to be-
gin checking for their benefits.  Thus the 90 
day period starts running before the person has 
been told to check their account to see if the 
benefits are available. 
 
       Having been alerted to the potential prob-
lem, the Office of Temporary and Disability 
Assistance has committed to issue a clarifying 
GIS message to local districts, mail brochures 
on using the QUEST system to all NYSNIP 
participants, and to change their notices for the 
next HEAP year.  Additionally, OTDA may 
take further action if a large number of HEAP 
grants to SSI recipients remain unredeemed.  
Please keep Susan Antos at GULP posted if 
you have clients who are affected by this issue 
or if you have ideas on how to improve the ad-
ministration of HEAP benefits to this popula-
tion.  
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This article reports activity in the New York State Register from September 29, 2004 to December 
15, 2004.  One new rule has been proposed and one rule was promulgated on an emergency basis.  All 
references are to 18 NYCRR, unless otherwise indicated.  If you are interested in reading the text of a 
proposed rule or the summaries of public comment and the response regarding an adopted rule, please 
contact Connie Wiggins (clewis@wnylc.com) or Nancy Krupski (nkrupski@wnylc.com) at GULP Albany. 
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Regulatory Roundup  
 

By  Susan C. Antos 

Notice of Proposed Rule Making 

Date of  
Filing 

Last Day  
to  

Comment 

Regulations 
Affected Summary 

11/17/04 01/01/05 372.2(a)(2) Income Standards for Emergency Assistance for 
Needy Families with Children:  This rule would limit 
eligibility for Emergency Assistance to Families (EAF) 
to families with income under 200% of the poverty level.  
The statute authorizing EAF, Social Services Law §350-
j, contains no income or resource limitations but states 
that the applicant must be without resources to meet the 
immediate need.  The regulatory impact statement indi-
cates that the Federal Department of Health and Human 
Services would not accept New York State’s TANF plan 
without an objective income limitation for EAF.  The 
Regulatory Impact Statement also states that local dis-
tricts are currently using a 200% of poverty standard to 
determine EAF eligibility. 
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Emergency Rule Making 

Date of 
Filing 

Rule Expires 
On 

Regulations 
Affected Summary 

12/15/04 2/28/05 352.3(d)(2)(i) 
352.3(d)(2)(ii) 
352.5(b) 
352.5(f)(2) 
352.5(f)(5)(i) 

Section 8 Housing:  This regulation requires that the rent 
for public assistance recipients whose rent is subsidized by 
Section 8 housing vouchers, shall receive a rental allowance 
in the amount actually paid, not to exceed 30% of the total 
of the basic needs allowance, Supplemental Home Energy 
Allowance and the local shelter allowance for households 
with children.  This regulation has been adopted because 
the federal Department of Housing and Urban Development 
(HUD) has directed housing authorities to recalculate rents 
by January 1. 2005, to comply with HUD regulations that 
require that rent be the higher of 10% of household in-
come , 30% of the family’s gross income (adjusted by HUD 
deductions) or the maximum allowable shelter allowance.  
The HUD regulation is not new but many housing authori-
ties in New York were out of compliance with the HUD 
regulation, charging 30% of household income with HUD 
adjustments instead of the higher public assistance shelter 
allowance.  Compliance with the HUD directive would 
have resulted in increased costs for many social services 
districts, and an increase in public assistance benefits to 
those households, with no increased cash to the family be-
cause their rent would go up.  Additionally, these families 
would have faced a reduction in food stamps. 
 
To avoid this impact, OTDA changed the regulation, but 
allowed districts that were computing the regulation cor-
rectly to continue to do so to avoid a negative impact on 
those housing authorities. 
 
The new rule will have an adverse effect on households 
containing SSI members or households with work income. 
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Governor Signs Bill Protecting the EITC from Tax Offset 
 

By  Susan Antos 
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      On November 24, 2004, Governor Pataki 
signed a bill (S. 1823/A. 5992) which will pro-
tect the tax refunds of workers who are eligible 
for the state Earned Income Tax Credit (EITC) 
from seizure under the tax law for non-
fraudulent overpayments of public assistance.  
The new law (Chapter 714 of the Laws of 
2004),  was sponsored in the Senate 
by Social Services Chair Raymond 
Meier (R- Utica) and in the Assem-
bly by Social Services Chair Deb-
orah Glick (D- NYC).  It amends Tax 
Law Section 171-f which authorizes 
the Department of Taxation and Fi-
nance to seize tax overpayments 
(refunds) to recover welfare overpayments.   
Until this bill was signed into law, Tax Law 
171-f authorized the seizure of the entire refund, 
including the EITC. The new law provides pro-
tection to low income wage earners,  limiting 
the seizure of the tax refund of any worker with 
wages low enough to be eligible for the EITC, 
to 10% when the tax refund is taken to recover 
any overpayment owed to the Office of Tempo-
rary and Disability Assistance, so long as that 
overpayment was not caused by fraud. This 
limit is consistent with the Civil Practice Law 
and Rules 5231(b) which limits the amount of 
any garnishee to 10% of earnings.  This law 
will not limit tax offsets made to recover child 
support arrears. 
 
      New York has a refundable Earned Income 
Tax Credit (EITC) which is equal to 30% of the 
federal EITC credit.  Low income taxpayers re-
ceive the full benefit of the ETIC even if their 
tax obligation is less than the credit to which 
they are entitled.  The EITC, which provides a 
significant boost to low income working fami-
lies, is funded in large part by the Temporary 
Assistance to Needy Families (TANF) block 
grant.  The credit is available to working people 

who are raising children in their homes that 
they have claimed as dependents on their tax 
returns.  The income eligibility levels are the 
same for both the federal and the state EITC 
and are listed below for tax year 2004: 
 
►  Families with one child who earn less than 

$30,338 (or less than $31,338 for mar-
ried workers) are eligible for a federal 
credit of up to $2,604.  
►  Families with two or more children 
who earn less than $34,458 (or less 
than $35,458 for married workers) are 
eligible for a federal credit of up to 
$4,300.  

►  Workers without a qualifying child who 
earn less than $11,490 (or less than $12,490 
for married workers), and who are between the 
ages of 25 and 64 are eligible for a federal  
credit of up to $382.  
 
      The state earned income tax credit may dis-
appear before it reaches the pockets of many 
low income families who have been on public 
assistance, because New York’s Tax Law 171-f 
authorizes the Office of Tax and Finance to in-
tercept tax refunds, including the EITC, to re-
cover overpayments of public assistance owed 
to the Office of Temporary and Disability As-
sistance (OTDA).  These overpayments are of-
ten not the fault of the recipient.  With more 
welfare recipients in the work force, earnings 
must be budgeted to determine family need. For 
recipients with fluctuating wages, a delay in 
budgeting or worker error can result in an over-
payment.  Many recipients have overpayments 
because of the high cost of fuel.  The average 
heating allowance for a public assistance family 
of three is $70 per month [18 NYCRR 352.5
(b)], an amount grossly insufficient to meeting 

(Continued on page 17) 
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heating costs in the winter.  When recipients put 
their fuel accounts on voucher, the agency pays 
the full and actual cost of heating, but at the end 
of the year there is a fuel “reconciliation,” a 
squaring of accounts, and  the cost of a recipi-
ent’s utilities is measured against the inadequate 
heating allowance provided to recipients.  Any 
excess is considered an overpayment. 
 
      Tax Law 171-f has not been utilized to col-
lect public assistance since 1999 to recover pub-
lic assistance overpayments.  The tax offset sys-
tem was shut down several years ago as a result 
of litigation in the case of Butler v. Wing, 272 
A.D.2d 273 (First Dep’t 2000).  Although that 
case was dismissed on technical grounds, two 
subsequent lawsuits, Watts v. Wing (New York 
County Supreme) and Dantzler v. Wing, (N.D.
N.Y), resulted in the system remaining shut 
down.  The lawsuits do not challenge the right 
of social services districts to use the tax offset 
system, but only the lack of adequate notices 
and hearings in the process.  Thus, when the no-
tice and hearing issues are resolved, which is 
likely because the parties in both lawsuits are 
engaged in court directed settlement negotia-
tions, the tax offset process will resume. 
 
      This law will in no way affect the other 
remedies which social services districts have at 
their disposal to recover public assistance over-
payments.  In addition to intercepting tax re-
funds, districts can recover overpayments of 
public assistance in a number of  different ways. 
Against recipients of public assistance, districts 
can recoup ten percent of each bi-monthly grant 
payment to recover any overpayment.             
18 NYCRR 352.31(d)(2). 
 
      Additionally, when a public assistance re-
cipient receives an inheritance or any other 
windfall (i.e. litigation settlement) the recipient 
must turn the proceeds (after a few resource de-
ductions) over to the Department of Social Ser-
vices to repay past assistance whether paid cor-

rectly or incorrectly. Failure to do so will result 
in a period of ineligibility calculated by divid-
ing the size of the lump sum (minus resource 
deductions), by the amount of the monthly 
grant. Social Services Law 131-a(12) ; 18 
NYCRR 352.29(h). 
 
      Former recipients of public assistance who 
enter the work force are usually subject to in-
come executions/wage garnishments to recover 
any past public assistance overpayments.  
Safety net applicants must sign an agreement to 
repay any overpayments (even if they have 
none at the time) and an agreement to an in-
come execution against future wages as a condi-
tion of eligibility for safety net assistance.       
18 NYCRR 370.2(c)(11).  Thus any safety net 
recipient who leaves public assistance and be-
comes employed is automatically subject to a 
10% income execution (wage garnishment).  
 
      With respect to current and former Family 
Assistance recipients, local social services dis-
tricts can either sue or request recipients to sign 
confessions of judgment to recover overpay-
ments of public assistance.  Many  sign confes-
sions of judgment  to avoid adverse credit im-
plications and court costs.  Once the districts 
have obtained a judgment (either by confession 
or litigation), they can garnishee wages, seize 
bank accounts or use any other remedy that the 
law allows a creditor.  Additionally, a public 
assistance recipient or former recipient who 
wins the lottery will have 50% of that amount 
intercepted to recover all public assistance paid, 
whether paid correctly or incorrectly.  Social 
Services Law 131-r. 
 
      This measure will give New York’s work-
ing poor a head start on the road to financial in-
dependence by shielding the New York Earned 
Income Credit from the tax intercept.  Shielding 
the EITC would carry out the original mission 
of the EITC — helping families get out of pov-
erty. 
 

Protecting EITC—Continued 
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      On June 30, 2004, the New York State De-
partment of Health announced that it is consid-
ering making a change in a longstanding state 
Medicaid regulation so as to count for Medicaid 
purposes in-kind income of food, clothing and 
shelter even if not provided by a legally respon-
sible relative.  This change would be devastat-
ing to many Medicaid recipients residing in the 
community 
 

Current Regulation: 
 

      New York State regulation 18 NYCRR 360-
4.3(3) currently provides in part, "...In-kind in-
come received from anyone other than a legally 
responsible relative is considered available in-
come only if it is earned income..."  Medicaid 
defines a "legally responsible relative" as either 
a parent of a child under age 21 (or under 18 if 
child is legally disabled) or a spouse.  Non-
legally responsible relatives include parents of 
adult children, adult children of elderly parents 
and a Trustee of a Supplemental Needs Trust. 
 
      In-kind income received from a legally re-
sponsible relative is presently counted as in-
come.  The income is valued at its market value 
unless it is the form of housing, in which case 
Medicaid uses the Social Services district's 
maximum shelter allowance as the countable 
amount, if less than the market value. ($215 for 
one, $250 for two people). 
 
      Under the current regulation, the following 
contributions from persons other than legally 
responsible relatives do not count as "income" 
to the Medicaid recipient and thus do not in-
crease the "spend down" amount of the Medi-
caid recipient: 
 
 

• An adult daughter pays rent directly to the 
landlord for her 80-year-old  mother, and 
buys her mother clothing. 

 
• A Supplemental Needs Trust pays rent for a 

45-year-old trust beneficiary directly to the 
landlord, and pays a monthly supermarket 
credit card bill. 

 
• A parent of an adult disabled child, age 50, 

purchased a co-op apartment for the child 
and pays the maintenance and mortgage for 
the co-op. 

 
Proposed Change: 

 
      The State has only said generally that they 
would revise this regulation "...to count as in-
come, in-kind income received in food, clothing 
and shelter rather than in cash."  Cash income 
given to the Medicaid recipient is currently 
counted as income. 
 
      No details have yet been announced about 
how income will be counted.  However, the fol-
lowing should be noted: 
 
• Under federal law, the Medicaid rule may 

not be stricter than the comparable rule in 
the SSI program for aged, blind, and dis-
abled beneficiaries.  In the SSI program, the 
SSI check can never be cut by more than 
one-third as a result of in-kind income.  
This is because the "presumed value" of any 
in-kind assistance is one-third of the federal 
SSI benefit rate.  If a parent of a disabled 
adult, for example, pays the child's rent, 
even if the rent is $500, the maximum re-
duction in SSI is 1/3 of the federal benefit 
rate of SSI. 

(Continued on page 19) 
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(Continued from page 18) 

• It is unclear how Medicaid can or will count 
in-kind income, such as payment of rent by 
a trust or family member, without being 
stricter than the SSI rule. 

 
Impact Of Change: 

 
      In each of the 3 bulleted examples above for 
how the current rule works, the Medicaid recipi-
ent would be charged with in-kind income that 
would be added to their spend-down.  Addition-
ally: 
 
• More people have been enrolling in Supple-

mental Needs Trusts to deposit their excess 
income, and to eliminate their Medicaid 
spend-down.  The Trust then pays their 
monthly rent, and sometimes for food and 
clothing.  All or part of such payments will 
now be counted as income, increasing the 
spend-down, and defeating the entire pur-
pose of the Trust. 

 
• Supplemental Needs Trusts set up by par-

ents to pay for the supplemental needs of 
their adult children with disabilities will no 
longer be free to pay for the beneficiary's 
food, clothing, or housing costs, without the 
penalty of increasing the beneficiary's 
Medicaid spend-down. 

 
• Elderly parents lucky enough to have their 

adult children help them live on the Medi-
caid income limit by paying their rent, util-
ity, and other bills will now be penalized -- 
their spend-down will be increased by a 
substantial amount. 

 
• The inevitable result of this proposal will be 

to make it difficult, if not impossible, for 
persons with disabilities and for the elderly 
to live in the community.  They will thus be 
prematurely institutionalized due to eco-
nomic conditions rather than medical needs.  

This proposal will have an adverse effect on 
New York State's Medicaid expenditures if 
more individuals are forced to enter nursing 
facilities.  

 
• This proposal will violate the Olmstead Ex-

ecutive Order by forcing otherwise qualified 
persons with disabilities into institutional 
settings. 

 
• This proposal will undo the OMRDD New 

York State policy of encouraging Supple-
mental Needs Trusts to purchase housing 
for persons with disabilities by reducing the 
New York State funding given these homes.  

 
What Can You Do?  

 
      As there is no formally proposed regulation 
as yet, we are not encouraging individual letters 
at this time.  However, if your agency or net-
work has direct contacts at State DOH, it may 
be productive to use them to implore DOH not 
to promulgate the proposed regulation.  If you 
work mainly with OMRDD, OMH, or another 
State agency, please ask your contacts at those 
agencies to tell DOH why this proposal will ad-
versely affect your consumers.  Please let either 
Valerie Bogart (vbogart@selfhelp.net ) or Rene 
Reixach (rhr@woodsoviatt.com) of the Elder 
Law Section of the New York State Bar Asso-
ciation know whom you have contacted and the 
results of your efforts. 
 
      Editors Note:  We would like to thank Val-
erie Bogart for contributing to this month’s Le-
gal Services Journal.  If you would like to con-
tribute an article to be published in a future is-
sue, please contact Michelle Peterson at 
mvanorman@wnylc.com or call (585) 295-
5729. 
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      It’s that time of year again.  The Social Se-
curity Administration has announced its 
planned COLA (cost of living adjustments) for 
2005.  Monthly Social Security and Supplemen-
tal Security Income (SSI) benefits for more than 
52 million Americans will increase 2.7 percent 
in 2005. 
 
      Social Security and SSI benefits increase 
automatically each year based on the rise in the 
Bureau of Labor Statistics' Consumer Price In-
dex for Urban Wage Earners and Clerical 
Workers (CPI-W), from the third quarter of the 
prior year to the corresponding period of the 
current year.  This year's increase in the CPI-W 
was 2.7 percent.  
 
      The 2.7 percent Cost-of-Living Adjustment 
(COLA) will affect benefits of more than 47 
million Social Security beneficiaries in January 
2005.  Increased payments to seven million 
Supplemental Security Income beneficiaries 
will begin on December 30. 
See  h t tp : / /www.s sa .gov /p ressof f i ce /
pr/2005cola-pr.htm, and http://www.ssa.gov/
OACT/COLA/autoAdj.html;http://www.ssa.
gov/OACT/COLA/colasummary.html; and 
http://www.ssa.gov/OACT/COLA/SSI.html. 
 
      The SSI federal benefit rate will increase to  
$579 for individuals, and $869 for couples.  The 
annual handy guide for determining the various 
benefits rates in New York State, including the 
state supplement, is attached to this newsletter.  
It is also available on the GULP website at 
www.gulpny.org or on GULP’s on-line re-
source center as DAP #  391.   
 
      Other changes include an increase in the 
student earned income exclusion amounts for 
2004 of 2.7 percent to $1,410 per month but not 
more than $5,670 in 2005.  For organizations 

that act as representative payees, the fee will be 
limited in 2005 to the lesser of  (1)  10 percent 
of the monthly benefit involved, or  (2)  $32 per 
month ($61 per month in [DA&A cases]), up 
from $31 and $59 in 2004.   
 
      The 2005 SGA (substantial gainful activity) 
presumed threshold, which is indexed differ-
ently from the COLA, is also available now.  It 
goes from $810 in 2004, to $830 in 2005.  For 
blind beneficiaries, it increases from $1,350 to 
$1,380 in 2005.  Additionally, a quarter of cov-
erage is earned at $920 in 2005, up from 2004's 
$900. 
 
      An update of the ANYPIA benefit estima-
tor, available at http://www.ssa.gov/OACT/
ANYPIA/anypia.html, has not been posted as of 
this writing.  Watch for it soon.  
 

SSA Announces COLA for 2005 
 

By  Kate Callery and Louise Tarantino 
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