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2008 Legislative Session Update 
 

By Corbin Streett and Kristin Brown Lilley 

What a year.  In the midst of all the 
chaos that surrounded state leader-
ship and serious concerns about the 
financial outlook for the state, the 
2008 legislative session drew to at 
least a temporary close with a mix of 
positive and negative outcomes that 
will affect struggling New Yorkers 
and their families.  With the slow-
down on Wall Street and a sluggish 
real estate market along with other 
matters impacting state revenues, 
lawmakers were forced to make 
many difficult decisions as they ne-
gotiated the budget in late March.  
This resulted in a situation where in-
creased resources were focused on 
specific programs and issues such 
as home mortgage foreclosures, 
while other areas, including many 
essential human services saw fund-
ing reductions in the budget.  Many 
programs were also subject to 
across the board cuts, part of Gover-
nor Paterson’s efforts to respond to 
the fiscal crisis when he became 
Governor in mid March in the midst 
of budget negotiations.   
 
As this article is being written, the 
Legislature considers a series of ad-
ditional “mid year” cuts proposed by 
the Governor as he seeks to address 
the state’s ongoing fiscal crisis.  
These cuts, if enacted, will have a 
devastating impact on the provision 
of state funded human services.  
From an additional across the board 
six percent cut to local assistance, to 
a fifty percent reduction in “legislative 
adds” and member items, non profit 
providers, including civil legal ser-
vices programs may face difficult fis-
cal situations of their own this fall.  

Empire Justice has and will continue 
to urge the Governor and the Legis-
lature to focus on revenue raising 
options rather than cuts in programs 
and services as the most equitable, 
balanced and fiscally sound way to 
hold New York back from further fis-
cal peril.  
 
In terms of our legislative priorities, 
nine of Empire Justice Center’s thir-
teen priorities were addressed during 
the 2008 legislative session.  Below 
you will find a brief summary of each 
issue and the outcome, as well as a 
few additional budget items of inter-
est.   
 

Access to Legal and other  
Human Services 

 
CIVIL LEGAL SERVICES 
 
Empire Justice Legislative Agenda 
Goal: 
 

• Maintain last year’s investment 
in state funding for civil legal 
services by providing a total of 
$15.85 million in the state 
budget 

 
Budget Outcome: 
 
This year’s budget process was quite 
a rollercoaster ride for civil legal ser-
vices (CLS) providers in New York 
State.  In late January when news hit 
of Governor Spitzer’s plan for CLS 
programs to rely entirely on antici-
pated high yields from Interest on 
Lawyer Account (IOLA) funding and 
his subsequent elimination of $15.8 
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million in state funding, CLS agencies immediately 
mobilized, reaching out to both the Governor’s Of-
fice and the Legislature raising deep concerns 
about the loss of state funding and the instability of 
IOLA. The campaign proved to be a long one, re-
quiring steady engagement from the CLS commu-
nity at multiple levels within the government, and is 
in fact still under way.  
 
In this campaign, countless letters and resolutions 
were delivered to the Governor’s office calling for 
restoration of the state funding for civil legal ser-
vices. Two of these letters came from within the 
Legislature thanks to the tireless leadership of As-
sembly Judiciary Chair, Helene Weinstein and 
Senator Ruth Hassell-Thompson, ranking Minority 
member of the Senate Judiciary Committee.  Both 
circulated letters through their Conferences and 
ultimately gathered a total of 92 signatures from 
members. Several letters were also written to the 
governor’s office from Presidents of the New York 
State Bar Association, the Women’s Bar Associa-
tion of the State of New York, and the Capital Dis-
trict Women’s Bar Association and their members. 
Resolutions in support of restoring state funding 
were also passed by the Minority Bar Association 
of Western New York, the Women’s Bar Associa-
tion of New York, and the Bar Associations of Erie, 
Albany, Ontario, and Monroe Counties. Over 16 
CLS program directors and their staff from across 
the state came to Albany to speak personally with 
their representatives about the importance of re-
storing state funding.  
 
Fortunately, the Legislature – thanks primarily to 
the steadfast support of the Assembly majority- 
was able to restore virtually all of funding they had 
contributed to CLS state funding the previous year.  
However, in the end, the 2008-09 enacted budget 
still created a time warp for civil legal services pro-
viders, bringing funding levels back to where they 
were in 2006 by wiping out last year’s gains and 
providing approximately half ($8 million less) of the 
state funding provided in 2007.  This cut could not 
have happened at a more dire time as the econ-
omy and housing markets are worsening, and the 
state’s civil legal services programs are subse-
quently faced with more and more clients in need 
at the very moment state funding is cut signifi-
cantly.  
 
The $8 million in new funding from 2007 had been 

awarded across the state through new contracts 
with the Office of Court Administration. Without 
restoration of funding, all of these new grants and 
contracts will end up being one-time money, and 
this coming fall, programs will need to shut down 
any new efforts that they have just gotten up and 
running. While the majority of the budget has been 
enacted, the good news is that there is still an op-
portunity to restore the funding and it can be done 
at a discount.  Because these new contracts are 
running on an October-September grant cycle the 
$8 million gap in funding can be fixed with a $4 mil-
lion appropriation. The funding would allow pro-
grams to continue to provide services under cur-
rent contracts thought the end of the state fiscal 
year.   
 
The CLS community has urged Governor Paterson 
to use $4 million in discretionary funding to con-
tinue these programs. Countless letters have been 
written to Governor Patterson urging him to step in 
and ensure that these critical services can con-
tinue.   

 
Should the proposed 50 percent reduction in mem-
ber items and legislative adds be enacted, the 
state funding for CLS would fall to just 75% of the 
2007 level.  We are hopeful that the Legislature will 
reject these proposals and that the Governor will 
still consider providing discretionary funding to help 
legal services providers make up for the significant 
reduction of state funding in the 2008-09 budget. 

 
DISABILITY ADVOCACY PROGRAM (DAP) 
 
Empire Justice Legislative Agenda Goal: 
 

• Save the state money by bringing more fed-
eral dollars to New York - invest $10.74 mil-
lion in the Disability Advocacy Program to 
help more low income disabled individuals 
obtain federally funded SSI/SSD benefits. 

 
Budget Outcome: 
 
With the impending economic downturn, Governor 
Spitzer's initial budget proposal kept DAP funding 
at its previous level of $6.74 million ($5.74 million 
base funding and $1 million in Temporary Assis-
tance to Needy Families (TANF) funds). Under the 
enacted budget, however, to make up for the over-
all shortfall in revenues, there was a 2% reduction 
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in a number of programs and services, including 
DAP. While there was an effort to exempt DAP 
from the reductions because of its revenue produc-
ing capacity, a reduction in the base funding was 
ultimately included in the overall budget package. 
Fortunately, the $1 million DAP/TANF funding will 
not be affected, and will be distributed in full. The 
2% cut will be reflected in the DAP base awards 
retroactively beginning on January 1, 2008 due to 
the calendar year feature of DAP contracts. Should 
it go forward, the Governor’s proposed 6% reduc-
tion to local assistance would impact the DAP base 
funds that have not yet been distributed.  Unfortu-
nately, due to the delay in contracts, none of the 
funding has been distributed – as a result, we 
would anticipate an 8% cut across the board for 
DAP services.  

 
CHILD CARE CO-PAYMENTS 
 
Empire Justice Legislative Agenda Goal: 
 

• Ensure low income families can afford qual-
ity child care—cap child care subsidy co-
payments at 10% of household income and 
make eligibility requirements uniform 
across the state. 

 
Legislative Outcome: 
 
While legislation was introduced in the Assembly 
that would cap child care co payment subsidies at 
10% by Assemblymember Susan John (A.6087) it 
did not pass the Assembly and there was no Sen-
ate bill introduced.  We hope to continue to work 
with the legislature and with the Office of Child and 
Family Services to make this issue a higher priority 
next legislative session.  
 
TEMPORARY ASSISTANCE FOR NEEDY FAMI-
LIES (TANF) FUNDING 
 
Empire Justice Legislative Agenda Goal: 
 

• Increase federal resources to support work 
supports and services for individuals eligi-
ble for public assistance – commit to phas-
ing out use of the federal TANF block grant 
to fund the state’s Earned Income Tax 
Credit (EITC). 

 
 
 

Budget Outcome: 
 
Unfortunately this year’s Executive Budget in-
cluded a $115.4 million increase in the portion of 
the State EITC funded by TANF dollars, clearly a 
move in the wrong direction. The State EITC was 
already comprised of up to 25% of New York’s  
TANF block grant dollars, and while it is an incredi-
bly valuable work support and an important tool 
that helps to alleviate poverty, funding the ever-
increasing State EITC from a limited resource pool 
such as TANF is simply not a sustainable policy 
approach.  In order to protect and hopefully ex-
pand the numerous benefits and programs funded 
with TANF dollars, Empire Justice Center joined 
with members of the NY Children’s Access Net-
work’s Economic Security Committee in urging the 
State to immediately begin transferring the EITC 
out of TANF by capping the EITC TANF allocation 
at last year’s level of $603.1 million. To our disap-
pointment, the governor’s budget proposal was 
enacted, increasing the amount of TANF dollars for 
EITC by $115.4 million.  
 
ACCESS TO FAMILY COURT FOR DOMESTIC 
VIOLENCE VICTIMS 
 
Empire Justice Legislative Agenda Goal: 
 

• Ensure that all victims of domestic violence 
have fair access to Family Court and certain 
criminal protection by expanding the Family 
Court Act and Criminal Procedure Law defi-
nitions of “family and household member” 
to include individuals in dating and intimate 
relationships, as well as caregivers. 

 
Legislative Outcome: 
 
Over the past 20 years, domestic violence advo-
cates across the state have tirelessly urged the 
State Legislature to expand access to Family Court 
civil orders of protection to include all victims of 
domestic violence. On Tuesday, June 24, 2008 the 
epic battle ended with the passage of the Fair Ac-
cess to Family Court Act, bringing New York in line 
with the other 49 states (including Washington 
D.C.) that currently provide this level of access.  
This bill will bolster safeguards in the 1994 Family 
Protection and Domestic Violence Intervention Act 
to include the 50% of domestic violence victims in 
New York State that are currently not able to      

(Continued from page 2) 
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access civil orders of protection.  This includes un-
related persons who are or have been in an inti-
mate or dating relationship, divorced individuals 
regardless of their living arrangements, and unre-
lated individuals who have resided or currently re-
side in the same household.  

 
Strengthening Public Benefits and Public 
Health Programs 
 
STREAMLINING 
 
Empire Justice Legislative Agenda Goal: 
 

• Streamline and simplify all programs 
(Medicaid, Food Stamps, Public Assistance 
and Child Care) with a goal of improving the 
lives of public benefits recipients; cut ad-
ministrative costs for government agencies; 
ensure continuity of coverage and seam-
less transition between programs; reduce 
churning and eliminate unnecessary docu-
mentation requirements; and maximize fed-
eral contributions to New York by ensuring 
that applicants eligible for programs with 
federal funding enroll and stay enrolled. 

 
Budget and Legislative Outcomes: 
 
Across the state agencies a number of important 
initiatives were undertaken this year that met the 
criteria of our Streamlining Agenda, which was 
published in a previous issue of the Legal Services 
Journal.  In particular, administration and access to 
health and Food Stamp programs were improved. 
See “additional budget items of interest” below for 
a few of the relevant health initiatives that were 
enacted and stay tuned for a future article with 
more information on streamlining efforts.  
 
WELFARE GRANT INCREASE 
 
Empire Justice Legislative Agenda Goal: 
• Provide welfare recipients with the means 

to meet the basic needs of their household 
while on assistance – provide a long over-
due increase in the welfare grant. 

 
Budget Outcome: 
 
While there was no increase in the welfare grant 
this year, there was an important budget initiative 
that will provide a significant increase to the 
monthly income of approximately 27,000 public 

assistance households with children. Currently, 
when a family is on public assistance, they must 
assign their right to child support to the state and 
local social services district. This money is retained 
by the social services district to reimburse itself for 
public assistance paid to the family. If the family 
receives Temporary Assistance for Needy Families 
(TANF) funded assistance, 50% of the child sup-
port collected is returned to the federal govern-
ment. However, before this is done, the first $50 of 
support that is paid in the month when it is due is 
“passed-through” to the family and does not count 
as income in the calculation of the family’s public 
assistance grant.  
 
The Federal Deficit Reduction Act of 2005 (DRA) 
provided a significant incentive to states to in-
crease the pass through. Under the DRA, when 
child support funds are “passed through” to the 
family and disregarded up to $100 for one child 
and $200 for two or more children, the share of 
child support collections that would have been re-
turned to the federal government is waived, allow-
ing the social services district to keep the extra 
funding. Taking advantage of this opportunity, the 
enacted state budget amends the Social Services 
Law so that effective October 1, 2008, when an 
absent parent pays their child support in the month 
when it is due, the household on public assistance 
will be able to keep up to $100 of that support 
every month and it will not be counted as income 
against their public assistance grant. Even more 
significantly, effective January 1, 2010 the enacted 
state budget allows households with more than 
one child to keep up to $200 per month.  
 
Additionally, the Social Services Law has been 
amended to permit families applying for public as-
sistance from October 1, 2009 on to retain their 
right to previously accrued child support arrears. 
Currently, when a family is on public assistance 
they have to assign their right to child support ar-
rears to their local department of social services to 
reimburse the agency for public assistance paid to 
the family, even if those arrears accrued while the 
family was not on public assistance. Effective Oc-
tober 1, 2009, only those arrears that accrue while 
the family is on public assistance can be retained 
by the social services district. This change was re-
quired by the DRA, and New York had the option 
to adopt it effective October 1, 2008, but chose not 
to do so. 
 

(Continued from page 3) 
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LANGUAGE ACCESS 
 
Empire Justice Legislative Agenda Goal: 
 

• Ensure state and local agencies meet their 
obligations to ensure individuals with Lim-
ited English Proficiency (LEP) have mean-
ingful access to language services they 
need to effectively communicate when ac-
cessing health care, government services 
and benefits 

 
Legislative Outcome:  
 
Empire Justice strongly supports (A.6288/S.7059) 
introduced by Assembly Health Chair Richard 
Gottfried and Senator John Sabini, which would 
make it possible to obtain Medicaid reimbursement 
for interpretation services provided by hospital in-
patient, outpatient and emergency department set-
tings and in diagnostic treatment centers.    Unfor-
tunately the legislation did not pass in either 
house.  On the Administrative Advocacy front, we 
continue to work with state agencies including the 
Office of Child and Family Services, the Office of 
Temporary and Disability Assistance and the De-
partment of Health to encourage and assist them 
in developing policies that adequately meet the 
needs of LEP New Yorkers who access the ser-
vices administered by their agencies.  You can 
also see Barbara Weiner’s article in this issue of 
the Legal Services Journal for a description of re-
cent changes to the Food Stamp Program that will 
have a positive impact on LEP access to the pro-
gram.   
 
CHILDHOOD LEAD POISONING 
 
Empire Justice Legislative Agenda Goal: 
 

• Stop children from being poisoned by lead 
in their homes by enacting the primary pre-
vention solutions contained in “The Child-
hood Lead Poisoning Primary Prevention 
and Safe Housing Act” A.7533(Peoples)/
S.4121(Perkins) and “The Childhood Lead 
Poisoning Prevention and Safe Housing 
Act”A.6399C(Gantt)/S.6350(Robach). 

 
Legislative Outcome:  
 
After years of advocacy at the state and local level, 
the Gantt/Robach legislation finally passed both 

houses, but not before advocates who worked on 
this bill had a bit of a roller coaster ride.  In the last 
days of the scheduled session, the Senate bill was 
amended - primarily to make technical changes 
and to move up the enactment date, and then 
passed.   The Assembly bill had passed earlier in 
the year.  Despite the fact that the two bills were 
virtually the same, the last minute amendments 
meant that the bills did not “match” and therefore 
could not be sent to the Governor for his signature.  
Thankfully, when the Senate returned to Albany in 
early August, they also passed a version of the bill 
that was identical to the Assembly’s.  Empire Jus-
tice and other advocates who worked hard to get 
this legislation passed are reaching out to the Gov-
ernor and his staff to encourage him to sign this 
important bill.   
 
The Peoples/Perkins bill did not pass in either 
house.   
 
ACCESS TO HOSPITAL FINANCIAL ASSIS-
TANCE PROGRAMS 
 
Empire Justice Legislative Agenda Goal: 
 

• Minimize medical debt for low-income con-
sumers by encouraging hospitals to create 
and publicize financial assistance programs 
– restrict hospital reimbursements from the 
state’s Indigent Care Pool to services for 
patients actually enrolled in those financial 
assistance programs. 

 
Budget Outcome: 
 
Last year's budget tasked a bipartisan Technical 
Advisory Committee on Indigent Care (of which 
Empire Justice was a member) with reviewing the 
existing distribution of charity care funding for hos-
pitals and making recommendations for reform.  
The Advisory Committee documented shortcom-
ings of the extremely complicated existing system 
and proposed a new, simplified methodology for 
distributing funding.  This new methodology links 
reimbursements to actual services provided to pa-
tients enrolled in hospital financial assistance pro-
grams.  The legislature approved the new method-
ology for use with 10% of the $847 million that is 
distributed annually for hospital indigent care.  
Data will be collected to evaluate the new reim-
bursement methodology and lay the groundwork 
for further reform of the system, hopefully putting 

(Continued from page 4) 
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us on the path toward transparency and account-
ability and giving hospitals real incentives to maxi-
mize use of their financial assistance programs. 
 
Assisting New Yorkers Facing Financial Crisis 
 
CONSUMER PROTECTION 
 
Empire Justice Legislative Agenda Goals: 
 

• Keep victims of the subprime market in 
their homes and on the tax rolls – invest in 
foreclosure prevention measures including 
$10 million in funding for housing counsel-
ing and civil legal services, the creation of a 
$100 million statewide home rescue fund, 
and begin collection and making available 
to the public statewide foreclosure data. 

 
• Help protect New York consumers from ob-

taining mortgage loans that put their finan-
cial stability at risk—pass the New York 
State Responsible Lending Act of 2007 and 
support federal legislative efforts to regu-
late mortgage lending. A.8972A(Towns). 

 
Budget and Legislative Outcomes: 
 
At the beginning of this year’s Legislative Session 
Speaker Silver introduced a bill which, to our ex-
citement, proposed a total of $180 million in fore-
closure prevention funding, including $30 million 
for non-profit housing counseling and legal ser-
vices and a $150 million rescue fund. While the 
$150 million home rescue fund was not adopted, 
we are pleased to announce that the ’08-’09 en-
acted budget did allocate $25 million to the New 
York State Housing Trust Fund Corporation to cre-
ate the foreclosure prevention services program. 
The money will be distributed to nonprofit, housing 
counseling agencies, and legal services providers 
to provide foreclosure prevention assistance to 
homeowners who entered into unconventional or 
subprime mortgage loans. The Corporation will dis-
tribute the funds in consultation with the Depart-
ment of Housing and Community Renewal 
(DHCR), the Banking Department, and the Office 
of Court Administration.  The RFP was made avail-
able in July.  After the completion of the budget, 
the Paterson Administration sent the Legislature a 
program bill  
 

that included a comprehensive response to the 
foreclosure crisis. Introduced by Senator Farley 
and Assemblymember Towns, Chairs of the Bank-
ing Committees in both houses, the legislation 
combined immediate solutions to help homeown-
ers in trouble and longer term approaches to help 
avert ongoing mortgage problems.  As the legisla-
tive session drew to a close, Governor Paterson, 
Speaker Silver and Majority Leader Bruno an-
nounced a three way agreement on the proposed 
legislation.  The resulting legislation retained many 
of the original components of the program bill, but 
did not include a private right of action.  For more 
details about the final agreement, see Kirsten 
Keefe’s article in this issue of the LSJ.  
 
Empire Justice Legislative Agenda Goal: 
 

• Ensure that low income individuals are not 
placed at financial risk by inappropriately 
freezing bank accounts containing funds 
that are exempt from seizure (this includes 
Social Security, disability benefits, pen-
sions, child support and other essential in-
come) S.6203(Volker)/A.8527(Weinstein). 

 
Legislative Outcome: 
 
Thanks to the leadership of Assembly Judiciary 
Chair Helene Weinstein and Senate Codes Com-
mittee Chair Dale Volker, this long awaited legisla-
tion, which passed the Assembly unanimously in 
early March finally passed the Senate the week 
before session ended.  The Senate vote was also 
unanimous.  While the legislation had been intro-
duced in both houses and passed in the Assembly 
in the previous year, this year the bill underwent 
additional scrutiny and was amended to balance 
the rights and needs of consumers with the con-
cerns of the banking industry. 
 
Once signed by Governor Paterson, the new law 
will take effect on January 1, 2009 and will have a 
dramatic impact on low income New Yorkers who 
have exempt income direct deposited into their 
bank accounts by exempting the first $2500 in the 
from being attached.  One of the positive outcomes 
of the amendments made this year was that the 
exemption threshold will be indexed for inflation.  
For more information on the “Exempt Income Pro-
tection Act, see Kirsten Keefe’s article in this issue 
of the LSJ.       

(Continued from page 5) 
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Other Issues of Interest 
 

CHILD HEALTH PLUS (CHPlus) EXPANSION 
 
In last year’s budget, eligibility for the CHPlus pro-
gram was expanded from 250% to 400% of the 
state poverty level, contingent on the state receiv-
ing federal financial participation in the expanded 
program. The federal government denied approval 
for the expansion. In an incredible move by the 
New York State Governor and Legislature, this 
year’s enacted budget provided for the fully funded 
expansion of CHPlus (as proposed last year) with 
state only dollars. 
 
MEDICALLY NEEDY PROGRAM EXPANSION 
 
This year’s budget also expanded income eligibility 
for the Medically Needy Program, as required in 
the Blair v. Daines class action lawsuit.  Since fed-
eral approval for the expansion has not been forth-
coming, the budget language removed last year's 
federal financial participation requirement and now 
allows households with one or two members to 
have income up to the New York State standard of 
monthly need:  $725 monthly for households of 
one and $1067 monthly for households of two.  
Income standards for households with two or more 
were also revised to increase by 15% for each ad-
ditional household member. 

 
MEDICAID SIMPLIFICATION AND CHANGES 
 
A number of New York State Department of Health 
proposals to simplify Medicaid enrollment were ap-
proved, including: 
 

• The Medicaid resource test will be raised to 
conform with the resource test used for Family 
Health Plus; 

• The resource test for the Medicare Savings 
Program, under which Medicaid pays for Medi-
care premiums and cost-sharing, will be elimi-
nated;  

• Medicaid eligibility tests for childless couples 
and single adults will no longer include drug 
and alcohol screenings; 

• Standards of need used in computing Medicaid 
eligibility levels for single adults, childless cou-
ples and low-income families will now be stan-
dardized across counties at 130% of the       
Suffolk County standard of need (the highest in 
the state). 

Also, starting on October 1, 2008, the Department 
of Health will be able to require dual eligibles 
(people who are eligible for both Medicare and 
Medicaid) who are participating in Medicare Ad-
vantage (private HMO plans) to also participate in 
a companion Medicaid Advantage plan offered by 
the same HMO. 
 
REIMBURSEMENT REFORM  
 
The enacted budget contains a major reform for 
outpatient reimbursement. Previously, medical pro-
viders were given a flat rate reimbursement per 
visit, regardless of the services rendered. Now, 
reimbursement will be based only on the intensity 
of services provided. In the meantime, inpatient 
rate reform will undergo further study by an advi-
sory panel that will make recommendations for 
next year's budget.  

 
OUTPATIENT INCENTIVES 
 
$57 million in inpatient care funding will be shifted 
to hospital clinics, emergency rooms and ambula-
tory care. An additional $45 million will be provided 
for community clinics, physician services and pro-
viders that have evening and weekend hours. Doc-
tors Across New York, a program proposed by the 
State Department of Health to provide loan repay-
ment for physicians willing to practice in under-
served areas, also received initial funding. 
 
ELDERLY PHARMACEUTICAL INSURANCE 
COVERAGE (EPIC) REFORM 
 
Beginning on October 1, 2008 the Elderly Pharma-
ceutical Insurance Coverage (EPIC) program will 
have a mandatory generic component, meaning 
that prior authorization may be required before 
EPIC will pay for specific brand name drugs. Also, 
automatic EPIC wrap-around coverage for individu-
als who have Medicare Part D and EPIC will be 
removed to ensure that EPIC is not paying for 
costs that the Part D plans should be covering. As 
of April 2009, there will be a new EPIC drug dis-
count card for non-elderly individuals, which will be 
available to anyone between the ages of 50-64, 
and anyone with a disability who does not receive 
Medicaid and whose income is below EPIC limits.  

(Continued from page 6) 
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Access to Legal and other Human Services Achieved Partial Achievement 

Continue to invest in Access to Justice—maintain and increase last 
year’s historic new investment in state funding for civil legal services by 
providing a total of $25 million to be administered by a new Office for 
Civil Justice in the Executive.  

 √ 

Save the state money by bringing more federal dollars to New York—
invest $10.74 million in the Disability Advocacy Program to help more 
low income disabled individuals obtain federally funded SSI/SSD    
benefits.  

 √ 

Ensure low income families can afford quality child care—cap child 
care subsidy co-payments at 10% of household income and make   
eligibility requirements uniform across the state.    

Increase federal resources to support work supports and services for 
individuals eligible for public assistance—commit to phasing out use of 
the federal Temporary Assistance for Needy Family (TANF) block grant 
to fund the state’s Earned Income Tax Credit.  

  

Ensure that all victims of domestic violence have fair access to Family 
Court and certain criminal protection by expanding the Family Court Act 
and Criminal Procedure Law definitions of “family and household    
member” to include individuals in dating and intimate relationships, as 
well as caregivers.  

√  

Strengthening Public Benefits and Public Health Programs    

Streamline and simplify all programs (Medicaid, Food Stamps, Public 
Assistance and Child Care) with a goal of improving the lives of public 
benefits recipients; cut administrative costs for government agencies; 
ensure continuity of coverage and seamless transition between        
programs; reduce churning and eliminate unnecessary documentation 
requirements; and maximize federal contributions to New York by    
ensuring that applicants eligible for programs with federal funding enroll 
and stay enrolled.  

 √ 

Provide welfare recipients with the means to meet the basic needs of 
their household while on assistance—provide a long overdue increase 
in the welfare grant.  

  

Ensure state and local agencies meet their obligations to ensure      
individuals with Limited English Proficiency have meaningful access to 
language services they need to effectively communicate when         
accessing health care, government services and benefits.  

  

Stop children from being poisoned by lead in their homes by enacting 
the primary prevention solutions contained in “The Childhood Lead 
Poisoning Primary Prevention and Safe Housing Act” A.7533(Peoples)/
S.4121(Perkins) and “The Childhood Lead Poisoning Prevention and 
Safe Housing Act”A.6399C(Gantt)/S.6350(Robach).   As of this      
writing Gubernatorial action on Grant/Robach bill is pending. 

√ 
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Guide to Empire Justice Center 2008 Legislative Agenda Outcomes 

Access to Legal and other Human Services Achieved Partial Achievement 

Minimize medical debt for low-income consumers by encouraging    
hospitals to create and publicize financial assistance programs—restrict 
hospital reimbursements from the state’s Indigent Care Poll to services 
for patients actually enrolled in those financial assistance programs.  

√  

Assisting New Yorkers Facing Financial Crisis    
Keep victims of the subprime market in their homes and on the tax 
rolls—invest in foreclosure prevention measures including $10 million in 
funding for housing counseling and civil legal services, the creation of a 
$100 million statewide home rescue fund, and begin collection and 
making available to the public statewide foreclosure data.  

 √ 

Ensure that low income individuals are not placed at financial risk by 
inappropriately freezing bank accounts containing funds that are     
exempt from seizure (this includes Social Security, disability benefits, 
pensions, child support and other essential income) S.6203(Volker)/
A.8527(Weinstein).   As of this writing Gubernatorial action on bill 
is pending. 

√  

Help protect New York consumers from obtaining mortgage loans that 
put their financial stability at risk—pass the New York State             
Responsible Lending Act of 2007 and support federal legislative efforts 
to regulate mortgage lending. A.8972A(Towns).   √ 
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New Protection Against the Garnishment of Exempt Funds 
The Exempt Income Protection Act 

 
By Gina Calabrese and Kirsten Keefe 

Legal Services Journal August 2008 

Advocates across the state are pleased that the 
legislature has passed the Exempt Income Protec-
tion Act (“EIPA”), which will sharply limit judgment 
creditors’ ability to  restrain bank accounts contain-
ing directly deposited Social Security and other 
exempt funds.  EIPA also prevents the first $1,716 
of any     account from being restrained and cre-
ates special procedures that, in most cases, will 
enable an accountholder to have their account re-
leased without the aid of an attorney and without 
going to court.  It is expected that the new law will 
virtually eliminate the problem of restrained bank 
accounts for low-income New Yorkers.  Conse-
quently, legal service   providers should see a 
steep decline in the number of requests for assis-
tance with frozen bank accounts.  If signed into law 
by the Governor, the bill will take effect January 1, 
2009.  This article discusses the changes that 
EIPA will make to the current law governing re-
straining notices  imposed on individuals’ bank        
accounts. 
 

EIPA’s Self-Effectuating 
Exemptions 

 
Certain types of income are exempt and may not 
be taken to satisfy a debt, including a judgment.  
Nevertheless, New York Civil Practice Law and 
Rules (CPLR) 5222 currently allows judgment 
creditors1 to restrain an account containing exempt 
funds and maintain the restraint until the account-
holder is able to prove – typically, with bank state-
ments and award letters – that money in the  ac-
count is exempt.  EIPA closes this loophole in New 
York law by adding a self-effectuating exemption: 
when a banking institution2 receives a restrain-
ing notice for a customer’s account, a certain 
threshold of funds in the account will remain 
available to meet the accountholder’s basic liv-
ing expenses.  The self-effectuating exemption is 
the central feature of EIPA.  California and Con-
necticut are the only other states with similar laws. 
 
If funds that are “reasonably identifiable” as 
“statutorily exempt payments” have been directly 
deposited into the account within the 45 days pre-
ceding the date the restraining notice was served 

on the bank, then the first $2,500 of the account is 
not subject to any restraint.  “Statutorily exempt 
payments" means any personal property exempt 
from application to the satisfaction of a money 
judgment under any provision of state or federal 
law.  They include, but are not limited to:  social 
security, including retirement, survivors' and dis-
ability benefits, supplemental security income  or  
child  support  payments processed  and  received  
pursuant  to Title IV-D of the Social Security Act;  
spousal support; veterans  administration  benefits;  
public  assistance; workers' compensation;  unem-
ployment insurance; public or private pensions; 
railroad retirement; black lung benefits; college tui-
tion trusts, and  life insurance.3  If the account con-
tains $2,500 or less – as will be the case for the 
typical client of a free legal service provider – no 
funds are restrained and the restraining notice will 
be void.  A cost of living adjustment is provided in 
the bill so that the $2,500 amount will increase 
over time.  On April 1, 2012, and every three years 
thereafter, the Superintendent of the NYS Banking 
Department shall determine and publish the adjust-
ment amount based on the change in the           
consumer price index.  
 
For all other bank accounts, EIPA incorporates 
New York’s wage exemption, based on the current 
minimum wage.  Specifically, for accounts not    
receiving directly deposited statutorily exempt      
payments, the first $1,716 will be exempt.  If the 
account contains $1,716 or less (also typical of  
legal services clients) no funds are restrained and 
the restraining notice will be void.  The protected 
amount is equal to roughly two months of income 
at the minimum wage rate (240 times the state 
minimum hourly wage rate) and reflects the         
existing exemption for wages currently found in 
CPLR 5231(b)(i).4  This amount will increase to 
$1,740 on July 24, 2009 when the minimum wage 
is next scheduled to increase, and will continue to 
rise with the increase in minimum wage. 
 
Banks are prohibited from charging fees to        
accountholders if a restraining notice is void.  Any 
amounts in the account over $2,500 or $1,716,   

(Continued on page 11) 
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respectively, will be restrained and presumably 
banks will be able to charge fees to accounthold-
ers for restraining these accounts. 

 
EIPA Notices and Procedures for Claiming  

Exemptions and Releasing Frozen Accounts. 
  
EIPA adds a new section to the CPLR, 5222-a, 
which contains procedures for releasing frozen  
accounts.  The EIPA procedures are triggered only 
when amounts in the account are actually re-
strained.  In many instances – virtually all            
instances for the legal services community – the 
account will not be restrained at all, so the          
accountholder will not need to invoke the proce-
dures for releasing their account.  The procedures 
are similar to those in effect in California, Connecti-
cut, and Minnesota. 
 
When the judgment creditor’s attorney (or in the 
case of an execution, the sheriff or marshal)5,  
 
serves a restraining notice on the bank, the       
attorney must include a copy of the restraining     
notice along with the statutory Exemption Notice 
and Exemption Claim Form.6  If any funds are     
actually restrained, the bank must send the Notice 
and Claim Form to the accountholder within two 
business days of receipt.  The Exemption Notice is 
a consumer information notice.  It explains to the 
recipient that their account has been restrained 
and that certain types of funds are exempt.  It also 
explains the procedures for releasing an account.  
Note that it differs from the current Notice to Judg-
ment Debtor in CPLR 5222(e) (which is slightly  
revised by EIPA).7  The Exemption Claim form is a 
self-help form that the accountholder can use to 
have the remaining funds in an account released, if 
those funds contain exempt income. 
 
To release an account, the accountholder must 
complete the Exemption Claim Form, sign it under 
penalty of perjury, and mail or deliver copies to the 
bank and the judgment creditor’s attorney within 
twenty days of the postmark on the envelope con-
taining the documents.  (EIPA requires the judg-
ment creditor’s attorney to fill in both their own and 
the bank’s addresses for return by the judgment 
creditor.)  The Exemption Claim Form advises the 
accountholder to include documents supporting the 
claim of exemption (and provides examples) to ob-
tain a quicker release of the account.  If the       

accountholder does not complete and return the 
form within twenty-five days from the date sent, the 
account remains subject to the restraining notice or 
execution. 
 
If the accountholder provides proof that all of the 
funds are exempt, the creditor’s attorney must in-
struct the bank to release the account within seven 
days of the postmark on the envelope in which the 
Claim Form arrived.  If the funds are commingled – 
meaning, the account contains both exempt and 
non-exempt funds - the creditor’s attorney must 
apply the lowest intermediate balance principle8 of 
accounting to determine which funds in the ac-
count are exempt.  Within seven days of the post-
mark, the attorney must instruct the bank to re-
lease whatever exempt funds are in the account.  
EIPA specifically requires the creditor’s attorney to 
act in good faith when the accountholder uses 
these non-judicial procedures for establishing that 
the funds are exempt.  
 
The creditor may object, in good faith, to the       
accountholder’s claim of exemption by moving pur-
suant to CPLR 5240, for an order to modify an    
enforcement mechanism.  The creditor must serve 
the motion on the bank and the debtor within eight 
days of the postmark on the envelope containing 
the accountholder’s completed claim form.  (EIPA 
specifically states that the creditor is not entitled to 
enlargement of time for service by mail otherwise 
provided by CPLR 2103.)  The creditor must serve 
the debtor at the address provided on the Exemp-
tion Claim Form.  The notice of hearing on the mo-
tion must be scheduled for seven days after ser-
vice.  The burden of proof is on the creditor to es-
tablish that the funds are not exempt.  In its mo-
tion, the creditor must demonstrate a reasonable 
belief that the debtor’s account contains non-
exempt funds, and the amount.  The belief cannot 
be conclusory; the creditor must demonstrate a 
factual basis.  The creditor must include a copy of 
the executed Exemption Claim Form with its      
motion, which is prima facie proof that the funds 
are exempt.   

 
Within five days of the hearing, the court must is-
sue its order stating whether or not the funds are 
exempt, and ordering appropriate relief.  The judg-
ment creditor must serve the order on the banking 
institution and judgment debtor within two business 
days after the court issues the order.  If the judg-

(Continued from page 10) 
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ment creditor objected in bad faith, the account-
holder may receive actual damages, statutory 
damages up to $1000, costs, and attorneys fees.   
 
If the bank receives no objection from the judg-
ment creditor within eight days of the date post-
marked on the Exemption Claim Form returned by 
the debtor, or if hand-delivered, within eight days 
of delivery, the bank must release the account and 
the restraint is deemed void.  If the bank receives a 
creditor’s objection/motion, it must retain the funds 
for twenty-one days from the date it received the 
objection, unless otherwise ordered by a court.  If 
that time expires without receipt of an order from 
the court, the bank must release the account.   
 
EIPA specifically provides that the creditor and 
debtor may, in writing, direct the bank to release 
funds in the account to the other party.   The law  
 
also provides that no portion of it is intended to 
limit a judgment debtor’s rights or remedies under 
any other provision of law.  Finally, EIPA limits the 
number of restraining notices a judgment creditor 
can impose on a natural person’s account to two 
per year.  This limit will avoid repeated restraints 
after a restraint is lifted, which may occur where 
the account contains wages or commingled funds.  
 
The text of the bill can be obtained by going to the 
New York State Assembly or Senate websites and 
searching for bill number A8527 or S6203.  Mem-
bers of New Yorkers for Responsible Lending 
(NYRL) will be monitoring implementation of the 
new law (provided it is signed by Governor Pater-
son), as well as its impact.   
 
Gina Calabrese is a Professor of Clinical Education 
and Associate Director of the Elder Law Clinic at 
St. John’s University School of Law.  Kirsten Keefe 
is a Senior Staff Attorney with the Empire Justice 
Center.     
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Footnotes 

1. CPLR 5222 authorizes court clerks, judgment creditors’ attor-
neys, and support collection units to serve a restraining notice.  
For ease of reference, this article discusses only judgment credi-
tors’ attorneys, but the provisions apply to support collection 
units, as well. 

2. “Banking institution” includes all banks, trust companies, savings 
banks, savings and loan associations, credit unions, foreign 
banking corporations incorporated, chartered, organized or li-
censed in NY, or with a branch in NY, and nationally chartered 
banks. Hereinafter, “banks” shall refer to all “banking institutions”. 

3. A chart of statutorily exempt payments can be found on Empire 
Justice Center’s website at www.empirejustice.org.  

4. This provision does not change the exemption in CPLR 5205(d)
(2) for 90% of one’s earnings over the last 60 days.  Although 
amounts over $1,716 would be restrained, the accountholder 
should use the self-help procedures, and, if necessary, go to 
court, to release any wages that may be frozen in the account. 

5. EIPA’s reforms also apply to executions against personal prop-
erty and income executions under CPLR 5230, 5231, and 5232, 
which are carried out by marshals and sheriffs.  For the sake of 
brevity, the article refers only to judgment creditors’ attorneys. 

6. The Exemption Notice and Exemption Claim Form can be found 
on Empire Justice Center’s website at www.empirejustice.org. 

7. EIPA revises CPLR 5222(e) by (1) expanding the list of exempt 
income to include, among other things, the self-effectuating ex-
emption for $2,500 and (2) adding language informing the ac-
countholder that they can go to court to release their account, 
with brief instructions on what to do. 

8. The lowest intermediate balance principle is an equitable doc-
trine used to determine an amount of exempt proceeds in comin-
gled accounts.  It is based on the lowest balance that existed 
between the date of deposit and the date the creditor’s interest in 
the account was established.  

(Continued from page 11) 
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State Legislation Addresses Mortgage Foreclosure Crisis 
and Subprime Lending Abuses 

 
By Kirsten Keefe and Elizabeth Hasper 

Legal Services Journal August 2008 

On August 5, 2008, Gover-
nor Paterson signed into 
law comprehensive legisla-
tion that the New York 
State Legislature had 
passed in June, referred by 
some as the Foreclosure 
Prevention and Responsi-
ble Lending Act.  The law 
provides assistance to 

homeowners with high-cost, subprime and non-
traditional home loans who are in danger of losing 
their homes.1  This law also provides consumer 
protections in the subprime lending industry.  Pro-
visions of the new law go into effect at different 
points in time, starting immediately.2   
 

Provisions to Help Homeowners in  
Default and Foreclosure 

 

Ninety-Day Pre-Foreclosure Notice (adds 
RPAPL § 1304) 

 

Starting September 1, 2008, lenders3 or mortgage 
loan servicers are required to send homeowners 
with high-cost,4 subprime,5 and non-traditional6 
home loans a notice at least 90 days prior to the 
commencement of a legal action.  Notices must be 
sent to the borrower by registered or certified mail 
and by first-class mail, to the last known address of 
the borrower.  The date the notice is mailed is the 
date that the notice is considered to be given.    
 

Specific and Personalized Information Required:  
The exact language required for the notice is set 
forth in the law.7  The notice must be in fourteen-
point font and must state that as of a specific date, 
the home loan is “X” number of days in default and 
that the homeowner is at risk of losing their home.  
The notice must also state that the homeowner 
can save their home by making a payment of “X” 
amount of dollars by a specific date, or may con-
sider another option if they are having financial dif-
ficulty. The notice must set forth the telephone 
number of the lender or mortgage servicer, where 
the homeowner can contact them directly.  The 

notice also must inform the borrower that it will be 
more beneficial to take immediate action as it is 
probable that there will be fewer options available 
the longer the homeowner waits.  If the matter is 
not resolved in 90 days the lender or mortgage 
servicer can take action against the homeowner, or 
sooner, if the property is no longer the mortgagor’s 
primary residence.    
 

Referrals to Specified Counseling Services:  One 
of the primary purposes of the notice is to refer 
borrowers to agencies that assist homeowners in 
doing work-outs with lenders, whether it be a loan 
modification, an easier payment plan, or a period 
of loan forbearance.  The lender or mortgage ser-
vicer must attach a list of at least five government 
approved housing counseling agencies in the 
homeowner’s geographic region that provide free 
or low-cost counseling.8  The notice must also    
direct the homeowner to call the Banking Depart-
ment’s Toll-Free Helpline or go to their website for 
more information.   

 

Exemptions from the notice requirement:  The 90-
day period does not apply to mortgagors in bank-
ruptcy, or if the borrower does not occupy that resi-
dence as their principal dwelling.  The notice and 
the ninety-day period must be provided only once 
per year to the same borrower for the same loan. 

 

Remedies:  A defendant may raise a violation of 
this section as a defense to a foreclosure action.   

 

Mandatory Settlement Conferences (amends 
CPLR Rule 3408) 

 

Under a new CPLR rule effective September 1, 
2008, for residential foreclosure actions involving a 
high-cost home loan created between January 1, 
2003 and September 1, 2008, or a subprime,9 or a 
nontraditional loan10 where the defendant is a resi-
dent of the property subject to foreclosure, there 
must be a mandatory conference held by the court, 
within sixty days after the date proof of service of 
the foreclosure is filed with the county clerk, or on 
an adjourned date agreed to by the parties.  The 

(Continued on page 15) 
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purpose of the conference is to determine if the 
parties can reach an agreement to help the defen-
dant from losing their home.   

 

Unrepresented homeowners:  If the defendant ap-
pears pro se at the conference, the homeowner 
will be deemed to have made a motion to proceed 
as a poor person pursuant to Section 1101 of the 
Civil Practice Law and Rules.  The court may then 
assign counsel.  The CPLR amendments require 
the court to advise the pro se defendant of the na-
ture of the action and of his or her rights and re-
sponsibilities.  If counsel is appointed, the confer-
ence will be adjourned to a date where the counsel 
can appear.  The plaintiff (mortgagor) may appear 
in person or by counsel, but if appearing by coun-
sel the representative must be fully authorized to 
dispose of the case.  The court may allow the 
plaintiff’s representative to participate by telephone 
or video conference.   

 

Pending foreclosure actions:  For foreclosure ac-
tions on subprime or high-cost home loans, which 
began prior to September 1, 2008, but where there 
is no final order of judgment, effective as soon as 
the bill became law, defendants have a right to re-
quest a settlement conference.  In these cases, the 
court shall request the plaintiff to identify if the loan 
is a subprime home loan or a high-cost home loan.  
Notice will be sent to the defendant by the court 
letting them know that they can request a settle-
ment conference.  When requested, the confer-
ence must be held as soon as practicable.  

  
Affirmative Allegation of Standing 
(amends RPAPL §1302) 

 

Foreclosure complaints filed on or after September 
1, 2008 for high-cost and subprime home loans 
must include an affirmative allegation that at the 
time the proceeding commenced, the plaintiff was 
the owner and holder of the subject mortgage and 
note, or has been delegated authority to institute a 
foreclosure lawsuit on behalf of the owner and 
holder.  The plaintiff also must aver that they have 
complied with Banking Law §595-a11 and its regu-
lations, Banking Law §6-1 and §6-m, and with the 
ninety day notice provision (RPAPL Sec. 1304).   
 

 

Requirements for “Distressed Property  
Consultants” (adds Real Property Law §265-b) 

 

The law adds a provision to RPL §265  to regulate 
“distressed property consultants” who solicit home-
owners in default and foreclosure with the promise 
of assisting them in negotiating with their lender to 
save their homes.  Fees for the services of these 
for-profit entities vary, as does the level of service 
provided.  Many New York homeowners have been 
taken advantage of by members of this growing 
industry and have lost money that would have 
been better spent to help cure arrears.  Keep in 
mind, too, that that there are already non-profit 
housing counselors around the state who are pro-
fessionally trained to assist homeowners for no or 
little fee.     
 

“Consultants” include anyone who agrees to assist 
a homeowner in default (on their mortgage or prop-
erty taxes) with a work-out, responding to a com-
plaint, or a number of other activities related to as-
sisting the homeowner.  The definition does not 
include attorneys, lenders generally, and bona fide 
not-for-profits such as housing counseling and le-
gal services agencies.   
 

Effective September 1, 2008, there must be a writ-
ten contract between the consultant and the home-
owner that sets forth, in 12 point type, the nature of 
the service, compensation expected and contact 
information for the consultant.  The contract must 
be given to the homeowner along with a notice of 
the homeowner’s right to cancel the contract within 
five days and referring them to non-profit and gov-
ernment agencies.  Two copies of a “Notice of 
Cancellation” form that the homeowner may use to 
rescind the contract must be given, as well.12  Con-
sultants are prohibited from receiving payment for 
services before the full completion of such ser-
vices, taking power of attorney from the home-
owner and retaining original loan documents of the 
homeowner, among other things. 

 

Remedies:  Violation may result in voidance of the 
contract, as well as actual and consequential dam-
ages and costs should the homeowner be harmed.  
If the violation was intentional or reckless, a court 
may award treble damages and attorneys’ fees.  
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The Attorney General also may bring an action, 
including an action to enjoin the offender.    
  
Amendment to the Notice Required Under the 
Home Equity Theft Prevention Act (amends 
RPAPL §1303) 
 

The law modifies the notice provision of the Home 
Equity Theft Prevention Act.  That law regulates 
transactions in which equity purchasers offer assis-
tance to homeowners in default or foreclosure by 
buying their property to payoff the loan and stop 
the foreclosure.  Usually these purchasers promise 
that the homeowner can continue to live in the 
property and buy it back over time.  The Act pre-
scribes, among other things, that the homeowner 
receives a portion of the equity in the property, 
even if the buy-back scenario fails.    
 

The Home Equity Theft Prevention Act requires 
lenders to send a notice along with the summons 
and complaint on a separate sheet of colored pa-
per.  The purpose of the notice is to warn home-
owners in foreclosure that they may be preyed 
upon by unscrupulous parties, and to refer them to 
the NYS Banking Department’s website for infor-
mation and referrals to non-profit agencies for as-
sistance.  The notice is amended to include a 
statement regarding the summons and complaint 
and advising homeowners to immediately contact a 
lawyer or legal aid office to obtain advice.  Lan-
guage also is added to warn homeowners about a 
broader array of foreclosure rescue scams.  The 
amended notice must be included with the         
foreclosure summons and complaint starting     
September 1, 2008.13  

 

Prospective Regulation to Prevent 
Abusive Practices 

 

High-Cost Home Loans (amends Banking Law 
§ 6-l) 
 
New York’s current anti-predatory lending law, 
Banking Law § 6-l went into effect in 2003 to regu-
late “high-cost home loans,” that is, loans with ex-
cessively high interest rates and/or fees and costs 
financed up front in the loan.14  The new law 
strengthens existing Banking Law § 6-l provisions, 

and adds additional prohibitions on high-cost home 
loans. 
 
Changes include a provision to strengthen the cur-
rent prohibition on making loans that negatively 
amortize to explicitly prohibit payment option 
loans.15  Products sold in connection with and fi-
nanced by the loan, in addition to insurance, are 
prohibited as well, and mortgage brokers are 
added to the prohibition on refinancing of special 
mortgages.  New protections include:  no prepay-
ment penalties; a ban on yield spread premiums16 
(unless properly disclosed and used by the bor-
rower to offset up front costs); mandatory disclo-
sure of taxes and insurance payments to the bor-
rower; mandatory inclusion of escrow for taxes and 
insurance for first lien loans, or for second lien 
loans if taxes and insurance are not otherwise es-
crowed;17 and a ban on “teaser” rates with a dura-
tion of six months or less.       
 

The new restrictions in Banking Law § 6-l apply to 
high-cost loans made on after September 1, 2008 
except for the provision requiring mandatory es-
crow of taxes and insurance.  Lenders are not 
mandated to escrow taxes and insurance until July 
1, 2010.  At that time, the notice already required 
by Banking Law § 6-l, given to borrowers at least 
ten days prior to closing, will be amended to delete 
current language that tells borrowers that they may 
be separately responsible for tax and insurance 
payments.18  
 

Remedies:  Remedies for violations of Banking 
Law § 6-l remain the same.  These include actual, 
consequential and incidental damages, statutory 
damages, rescission, injunctive, declaratory or 
other equitable relief, and attorneys’ fees, depend-
ing on the nature of the violation.  Defendants may 
raise violations as a defense to a foreclosure ac-
tion, as well.  The Attorney General and Superin-
tendent of the Banking Department 
(“Superintendent”) are authorized to enforce the 
law.    
 

Subprime Home Loans (adds Banking Law      
§6-m) 
 

The law sets forth new prohibitions and regulations 
for “subprime home loans,”19 effective September 
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1, 2008.  Generally the prohibitions and regulations 
are the same as set forth for “high-cost home 
loans” with a few differences.20  Remedies differ, 
as well.   
 

When making a subprime loan, a lender is prohib-
ited from including the following provisions in the 
loan terms:  “call” provisions which would allow the 
lender to accelerate the indebtedness (other than 
for default);  an increase in the interest rate if the 
borrower defaults; oppressive mandatory arbitra-
tion clauses;  kickbacks or other payments to mort-
gage brokers for services not rendered, or not rea-
sonably related to the value of good or services;  
yield spread premiums that do not offset up front 
costs and are not properly disclosed;  prepayment 
penalties; and teaser rates with a duration of less 
than six months.   
 

The following practices are also prohibited: making 
loans that negatively amortize, including payment 
option loans; financing insurance or other products 
unrelated to loan; financing large advancements to 
pay future monthly payments; refinancing special 
mortgages; loan flipping; encouraging default; and 
charging modification or deferral fees unless the 
modification is part of workout process.  Lenders 
must provide borrowers a counseling notice with a 
list of counselors, similar to the notice provided for 
“high-cost” loans, and must disclose the taxes and 
insurance payment amount the first time the bor-
rower is told the monthly payment amount.  Start-
ing July 1, 2010, lenders will be required to escrow 
for taxes and insurance.21 
  
A lender making a subprime loan must verify that 
the borrower has the ability to repay the loan, tak-
ing into account escrow payments, current and ex-
pected income, credit history, current obligations, 
employment status and other financial resources 
apart from the home.  If the loan is an adjustable 
rate mortgage (ARM), payment ability must be 
based on the monthly payment calculated at the 
fully indexed rate.22 
   
Subprime home loans must include a legend at the 
top in 12 point font that the mortgage is a subprime 
home loan subject to Banking Law § 6-m.  Lenders  
 

are explicitly prohibited from splitting loans or oth-
erwise attempting in bad faith to avoid coverage 
under the act.    
 

Remedies:   Borrowers are entitled to actual dam-
ages for violations of Banking Law § 6-m, and may 
also be awarded injunctive, declaratory and such 
other equitable relief the court deems appropriate 
in an action to enforce compliance with this the 
law.  Borrowers may raise violations as a defense 
to a foreclosure action and the court may award, in 
addition to other damages, attorneys’ fees to the 
defendant.  Borrowers may be entitled to remedies 
pursuant to other causes of action. The Attorney 
General and Superintendent also may bring en-
forcement actions.     
 

Restrictions on Mortgage Brokers (adds Bank-
ing Law § 590-b) 
 

Mortgage brokers previously had to be registered 
in New York23 and include anyone engaged in the 
business of offering to solicit, process, place or ne-
gotiate mortgage loans for others.  Apart from con-
tinuing education classes, however, there has 
been little regulation of brokers.  The law imposes 
new duties on mortgage brokers arranging any 
home loans, as of September 1, 2008.  
 

Mortgage brokers are required to act in the bor-
rower’s interest, to act with reasonable skill, care 
and diligence and to act in good faith and with fair 
dealing.  Brokers will now be specifically prohibited 
from directly or indirectly accepting, giving or 
charging any undisclosed compensation, and must 
clearly disclose to the borrower within three days of 
the loan application all material information (to be 
specified by the Superintendent), that could affect 
the borrower’s ability to qualify for the loan for 
which they applied.  Also for the first time, brokers 
will be required to present borrowers with a range 
of potential appropriate loan products.    
 

Though appraisers themselves are not regulated 
under the new act, lawmakers addressed the prob-
lem of inflated appraisals by placing restrictions on 
the appraisal process.  Mortgage brokers and lend-
ers, will now be prohibited from improperly influ-
encing or attempting to influence the appraisal 
process relating to a home loan.  
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Remedies:  Borrowers are entitled to actual dam-
ages, injunctive, declaratory and other equitable 
relief deemed appropriate by a court for violations 
of these duties by the broker, or for violations by a 
lender of the appraisal provisions.  The law allows 
for a prevailing defendant in a foreclosure action to 
be awarded attorneys’ fees, implying a right to 
raise violations as part of a foreclosure defense.  
Borrowers may be entitled to remedies pursuant to 
other causes of action.  The Attorney General and 
the Superintendent may bring enforcement ac-
tions. 
  
Regulation of Mortgage Loan Servicers.   
 

The increase in subprime lending has been fol-
lowed by an increase in negligent or abusive mort-
gage servicing problems.  The law adds require-
ments that mortgage loan servicers be registered 
with the Superintendent, effective July 1, 2009.  
Mortgage loan servicers include anyone who en-
gages in the business of servicing mortgage loans 
for property located in New York, including receiv-
ing payments, making payments to the owner of 
the loan or in the case of reverse mortgages, mak-
ing payments to the borrower.   
 

The Superintendent must set up registration proce-
dures, and is authorized to promulgate regulations 
for servicers including requirements for disclosures 
to homeowners regarding interest rate resets; re-
quirements regarding pay-off statements time 
frames for which servicers must apply payments; 
and requirements for servicers to file reports with 
the Banking Department.  Also, the right of the Su-
perintendent to examine the business records of 
licensees, and related provisions regarding busi-
ness practice, are extended to cover servicers.   
 

Remedies:  The Banking Board may prescribe 
regulations, as well as, grounds for the imposition 
of fines or other penalty.  Remedies available to 
the Superintendent and the Banking Board for vio-
lations by other registered entities are extended to 
cover violations by servicers, including an addi-
tional penalty to be paid to the people of New York.   
 

 
 

Criminalization of “Residential Mortgage 
Fraud” (Penal Law Article §187) 

 
“Residential mortgage fraud” becomes a new crimi-
nal action, effective for loan originations made on 
or after November 1, 2008.  The crime is commit-
ted by any person who prepares or provides mate-
rially false information for purposes of getting a 
loan, or in filing documents containing false infor-
mation with a county clerk.24  Borrowers applying 
for a residential mortgage loan who intend to live in 
the property are exempted from the definition, 
unless they act as an accessory.  The law applies 
to transactions involving residential real property.   
 

Penalties:  Penalties vary based on the compensa-
tion received by the offender and range from a 
Class A misdemeanor to a Class B felony.  Various 
sections of Criminal Procedure Law, Penal Law 
and the Banking Law are amended to include 
“residential mortgage fraud” within their coverage.    
 

Kirsten Keefe is a Senior Staff Attorney with the 
Empire Justice Center.  Elizabeth Hasper is enter-
ing her second year at Syracuse University College 
of Law.  She is interning with Empire Justice 
through the Law Students in Action Project, Equal 
Justice Works AmeriCorps Program. 
 

Footnotes 
1. This law was passed in addition to the allocation of $25 million in 

the state budget in 2008 to assist homeowners.  The funding will 
go to non-profit agencies, including housing counselors and legal 
services, to provide direct assistance to homeowners with sub-
prime loans.  The Department of Housing and Community Re-
newal (DHCR) is charged with dispersing the funds.  Requests 
for proposals are available on the DHCR website at <http://
www.nysdhcr.gov/ocd/progs/foreclosure/foreclosure.htm>. 

2. The full text of the legislation can be downloaded off of the As-
sembly or Senate websites by searching for “A10817” or 
“S8143.”     

3. “Lenders” refers to a mortgage banker or exempt organization 
as set forth in Banking Law § 590.  

4. “High cost home loan” is defined in Banking Law § 6-l as a loan 
incurred for personal, family or household purposes, secured by 
a mortgage or deed of trust on real estate upon which there is 
located or there is to be located a one to four family home or the 
borrower’s principal dwelling.  The property must be located in 
NY and the principal balance cannot exceed the lesser of the 
conforming loan size limit for a comparable dwelling as estab-
lished by the federal national mortgage association, or $300,000.  
The terms of the loan must exceed one or more thresholds to be 
considered “high-cost”:  (1) for first lien loans, the annual per-
centage rate (APR) exceeds 8 percentage points over the yield 
on treasury securities having comparable periods of maturity to 
the loan, measured as the fifteenth day of the month immediately 
preceding the month in which the application for the loan is 
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made; for subordinate lien loans, the APR exceeds 9 percentage 
points; and/or (2) total points and fees, as defined by the law, 
exceed 5% of the loan for conventional loans, or 6% of FHA or 
VA loans if the loan is $50,000 or more; or total points and fees 
exceed the greater of 6% of the loan or $1,500 for loans less 
than $50,000.  Open-end credit plans are included though re-
verse mortgages are excluded. 

5. For purposes of this section, “subprime home loan” is defined 
as a home loan originated between January 1, 2003 and Sep-
tember 1, 2008 where the terms of the loan are in excess of the 
threshold.  Excluded from the definition are construction loans, 
temporary loans with a term of twelve months or less, and home 
equity lines of credit.  The threshold for a first lien mortgage loan 
is when the annual percentage rate (APR) of the home loan 
when originated, exceeds 3 percentage points over the yield on 
treasury securities which have similar periods of maturity to the 
loan maturity on the fifteenth day of the month that the loan was 
created consummated, or exceeds 5 percentage points for sub-
ordinate lien loans.  If the APR will rise after an introductory pe-
riod (such as in the typical case of subprime adjustable rate mort-
gages), the APR to be considered is the one that applies after 
the introductory period ends.  The threshold will be determined 
based on the listing of constant maturity yields for U.S. Treasury 
securities, published on the Banking Department’s website. (The 
listing will include the securities for all months between January 
1, 2003 and September 1, 2008.) 

6. “Non-traditional home loan” is defined as a payment option 
adjustable rate mortgage or interest only loan created between 
January 1, 2003 and September 1, 2008. 

7. The notice is available on Empire Justice Center’s website at 
<www.empirejustice.org>. 

8. Agencies will include U.S. Dept of Housing and Urban Dev. Ap-
proved Housing Counseling Agencies or other such agencies as 
designated by the division of Housing and Community Renewal 
(DHCR).  The list will be provided to lenders by the NYS Banking 
Department and/or DHCR. 

9. See supra note 5 for definition of “subprime home loan” for pur-
poses of this section. 

10. See supra note 6 for definition of “non-traditional home loan” for 
purposes of this section. 

11. Banking Law § 595-a regulates mortgage brokers, mortgage 
bankers and exempt organizations including the imposition of a 
fine for the failure to comply with the banking regulations, restric-
tions on advertising, required disclosures, and restrictions on 
tying. 

12. The notice of right to rescind, and the “Notice of Cancellation” 
form are available on Empire Justice’s website at 
<www.empirejustice.org>. 

13. The notice is available on Empire Justice’s website at 
<www.empirejustice.org>. 

14. See supra note 4 for definition of “high-cost home loan.” 
15. Negatively amortizing loans are loans in which the periodic pay-

ments are not sufficient to cover the fully amortized principal and 
interest payment, thereby causing the principal balance to in-
crease, rather than decrease.  A payment option loan allows the 
borrower to choose the monthly payment.  The lowest payment 
option typically is a payment of the monthly interest only, with no 
payment of principal.  Higher payments which include a payment 
on the principal are available however, these loans are often 
underwritten to the borrower’s ability to pay the interest only pay-
ment. 

16. A yield spread premium is a commission paid by a lender directly 
to the mortgage broker or loan officer arranging the loan, based 
on the difference in the interest rate in which a borrower would 
qualify for the loan versus the higher interest rate the borrower is 
sold. 

17. After one year, borrowers may opt out having their taxes and 
insurance escrowed if allowed by the lender.  For second lien 

loans, if taxes and insurance are not otherwise escrowed, lend-
ers are not required to escrow if the borrower demonstrates a 
record of twelve months of timely payments. 

18. The notice is available on Empire Justice’s website at 
<www.empirejustice.org>. 

19. For purposes of this section, “subprime home loan” is defined 
as a home loan in which the fully indexed annual percentage rate 
exceeds more than one and three-quarters (1.75) percentage 
points for first-lien loans, and three and three-quarters percent-
age points (3.75) for subordinate lien loans, the average commit-
ment rate for loans in the northeast region with a comparable 
duration (as published by the Federal Home Loan Mortgage 
Corporation (Freddie Mac) in its weekly primary mortgage market 
survey (PMMS), as posted the week prior to the week the lender 
receives the loan application.  Subprime home loans do not in-
clude construction, bridge loans with a term of twelve months or 
less, or home equity lines of credit.  The “fully indexed rate” ap-
plies to adjustable rate mortgages that have an initial fixed inter-
est rate that adjusts, based on a market index, after a period of 
time.  The “fully indexed rate” is calculated by determining the 
index at the time of loan origination and adding the margin set 
forth in the Note. 

20. A chart of prohibitions and limitations set forth in Banking Law §  
6-l and §  6-m for “high-cost” and “subprime” home loans, re-
spectively, is available on Empire Justice’s website at 
<www.empirejustice.org>. 

21. After one year, borrowers may opt out of the escrow payment.  
See supra note 17. 

22. See supra note 19 for an explanation of “fully indexed rate.” 
23. Registration of mortgage brokers is pursuant to Banking Law 

Section § 591-a. 
24. “Residential mortgage fraud” is defined as “knowingly and with 

intent to defraud, presents, causes to be presented, or prepares 
with knowledge or belief that it will be used in soliciting an appli-
cation for a residential mortgage loan, or in applying for, the un-
derwriting of, or closing of a residential mortgage loan, or in 
documents filed with a county clerk of any county in the state 
arising out of and related to the closing of a residential mortgage 
loan, any written statement which he or she knows to:  (A) con-
tain materially false information concerning any fact material 
thereto; or (B) conceal, for the purpose of misleading, information 
concerning any fact material thereto.” 
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On July 7, 2008, Governor Paterson signed into law his identify theft program bill.  The 
law includes restrictions for the use of social security numbers for personal identifica-
tion by employers, businesses and the government, and outlaws possession of 
“skimmer” devices which can obtain personal information from credit cards for the pur-
pose of committing identity theft.  The Security Freeze law is strengthened, as well, 
making it easier for consumers to impose and lift freezes on their credit reports and 
allowing victims of    domestic violence to place and lift freezes free of charge.  Victims 
of identify theft will be able to obtain    restitution in an amount equal to the time they 
spend fixing the damage caused by the identify theft.  Provisions of the bill go into  
effect at different times, starting August 6, 2008. 
 
The new law also empowers the New York State Consumer Protection Board (CPB) to 

assist victims of identity theft, and authorizes the CPB to set forth rules and regulations for implementation 
of the program.  Victims of identify theft can call the CPB’s toll free number at (888) 382-1222.  For more 
information and a copy of the press release, go to the CPB’s website at www.nyconsumer.gov where infor-
mation is available in multiple languages.  A copy of the legislation can be obtained by going to the New 
York Assembly or Senate websites and searching for bill number “A11752” or “S8376.” 

New Law to Protect Victims of Identity Theft 
 

By Kirsten Keefe 

 
Save the Date! 

 
 

The Statewide Partnership Conference, “Justice in a Challenging Time” will be held in Albany from 
September 22 -24, 2008.  The conference will feature over 40 sessions covering a host of sub law 
tracks, including DAP, Housing, Welfare, Consumer, Family, Immigration and more.  Statewide Task 
Force Meetings in Family, Welfare, DAP and Housing will take place on Monday. 
 
For additional Partnership Conference information, to view the schedule or to register for the         
conference online, visit the New York State Bar Association website:  
www.nysba.org/08partnershipconference. 
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Jerry Wein has recently been hired as the Empire 
Justice Training Director.  In this interview, Jerry 
provides some insights into how he hopes to 
strengthen the legal services training community. 
 

Empire Justice:  You were the training director at 
GULP many years ago and left to be a 
management consultant working with non-
profit organizations.  We’re happy to see 
you but . . . what brings you back? 

 

Jerry:  Changes in technology and the increase in 
IOLA funding makes this an exciting time to 
return to the legal services community on a 
full time basis.  When I started in legal ser-
vices I was able to connect with advocates 
throughout New York and the entire country 
because funds were available to bring staff 
together for training conferences that fo-
cused not only on skills building but also on 
our clients and our role as their representa-
tives.  Learning about the history of the civil 
rights movement, the efforts to provide free 
legal services to indigent individuals, the 
need to empower clients, made me feel 
part of a community.  That feeling has 
never left me, no matter where I’ve worked, 
but I understand that sustaining that feeling 
of community has become more difficult 
because funds have not been available to 
bring staff together as frequently or in the 
same way. 

 

Empire Justice:  Why is community so important? 
 

Jerry: Community is a buttress against burnout.  
On a personal level community can sustain 
you in the midst of extremely stressful work 
conditions.  Community can give you 
strength at a moment when all the effort 
you put out there is starting to take a toll. 
Community can help remind you why you 

wanted to work in poverty law in the first 
place. 

 
Empire Justice:  Sounds too touchy-feely.  Did 

you spend time in California? 

Jerry: Well, it is “hands-on” if that’s what you 
mean.  A legal services community can 
provide hands-on training and support to all 
staff to increase skills as part of its on-
going efforts to assist in professional devel-
opment.  We can create a community not 
just to get a particular task done today.  We 
can work to create a community that sus-
tains individual growth and that sees itself 
as an important component in empowering 
people in poverty. 

 

Empire Justice:  Doesn’t community building go 
on within each office?  Why are you focus-
ing on training that may take people away 
from their offices?  And why can’t that train-
ing be provided by a bar association or con-
tinuing legal education provider? 

 

Jerry: Of course, each office creates community 
and yes, there are excellent CLE providers 
out there.   Unfortunately the market place, 
left on its own, will not provide training in all 
the substantive areas that poverty advo-
cates need to address.  Moreover, a larger 
training community, comprised of many 
providers doing similar work, provides addi-
tional benefits-- most significantly the op-
portunity to problem solve and collaborate 
with and learn from other legal services 
providers.  This is not a new idea; New 
York legal assistance staff-- through the 
efforts of the Training, Leadership and Di-
versity group, substantive task forces and 
the Partnership Conference have had ac-

(Continued on page 22) 
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cess to dynamic, creative training environ-
ments that teach skills and address new 
client issues.  I just want to expand on their 
efforts. 

 
Empire Justice:   Okay.  Just how are you 

planning to build community, specifically? 
 

Step One: An Invitation 
 

Jerry: You’re right it doesn’t just happen because 
it’s a good idea.  It happens when potential 
members of the community recognize that 
by joining and by putting energy into com-
munity endeavors, they will get something 
of equal or greater value back.  So here’s 
my first step:  An Invitation. I am inviting 
everyone who provides legal services to the 
poor in the Empire Justice catchment areas 
to become part of a greater community that 
plans, provides, and participates in training.   
The invitation may be in the form of a tele-
phone call from me, or a request to com-
plete an on-line survey or participate in a 
conference call or a regional meeting. 

 

Step Two: Engagement in a Shared Vision 
 

When we get together we need to create a 
working vision of what we hope to accom-
plish and how we will do it. That will provide 
a starting point to meaningfully include and 
engage all legal services groups and their 
staffs.   

 

Empire Justice:  If your plan is to provide people 
with high priority training that they want, it 
shouldn’t be so hard to engage them. 

 

Jerry: The engagement means that IOLA funded 
and LSC funded groups will work with Em-
pire Justice to provide that training.  We’ll 
need senior staff and leaders from those 
programs to be trainers.  And we’ll need 
programs to continue to underwrite trainer 
expenses and material costs.  Even with 

increases in IOLA funds it isn’t always easy 
to free up staff to serve as trainers or pay 
training registration and related fees.  To 
help encourage that well need a system 
that provides organizations that are lending 
staff as trainers with reduced registration 
fees or scholarships.   

 

Empire Justice:  Now I get it.  It’s a partnership.  
All the legal assistance providers help iden-
tify training needs; the training advisory 
group determines priorities; Empire Justice 
provides the overall coordination; trainers 
are contributed by advocacy organizations 
who get reduced fees for program partici-
pants; and, the training builds community 
for all. 

 

Jerry: Right, timely training on poverty law topics 
not readily available in the market place, 
and provided at low cost.  And there’s an-
other benefit; the acknowledgment program 
staff receive when they serve as trainers 
from colleagues and training participants is 
an important and renewing way to recog-
nize their knowledge and accomplishments.  

 

Step Three: Vision into Action 
 

Then we’ll start translating our shared vi-
sion into action, producing training pro-
grams that meet the highest priority needs 
of the community.   

 

Step Four:  Accountability and Results 
 

At the end of the year we’ll look at all our 
efforts and take stock—have we all done 
what we said we would?  Did our training 
activities result in the changes we wanted?  
How effectively did we take advantage of 
training technology? How do we build on 
our successes?  How do we respond to the 
concerns that were raised?   

 

Empire Justice: There’s a lot of work to do. 
 

Jerry: Let’s get started. 

(Continued from page 21) 
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Representatives of IOLA grantee organizations located outside of New 
York City have come together to form the Training Advisory Board 
(“TAB”) which will identify high priority training needs and help in the 
scheduling, coordination and delivery of training.  Empire Justice Training 
Director, Jerry Wein, and Training Coordinator, Michelle Peterson, will 
coordinate and serve as staff to TAB. 
 
TAB will play a significant role in identifying training needs and develop-
ing responsive training programs.  Tasks for this year include: 
 

• conducting a training needs assessment  
• identifying high priority training areas 
• creating a comprehensive training plan responsive to identified needs and priorities 
• overseeing the developing and delivering of high quality training programs that respond to 

the highest priority needs 
• creating a training calendar 
• evaluating overall training efforts 
• planning for 2009 
• work with New York City providers and training personnel to ensure that training efforts are 

coordinated statewide. 
 
Many thanks to the TAB members listed below who are working to help strengthen the legal services   
community through training efforts. 
 

  Lew Papenfuse  Farmworkers Legal Services of New York  
   Susan Griffith   Frank H. Hiscock Legal Aid Society 
   David C. Schopp  Legal Aid Bureau of Buffalo 
   Sam Young   Legal Aid Society of Mid New York 
   Anne Malak   Legal Aid Society of Northeastern New York 
   Cindy Carroll   Legal Aid Society of Rochester 
   Alex Bursztein   Legal Aid Society of Rockland County 
   Marty Roberts   Legal Assistance of Western New York 
         Ellen Heidrick   Legal Assistance of Western New York 
   Dennis Kaufman  Legal Services of Central New York 
   Barbara Finkelstein  Legal Services of the Hudson Valley 
   Maria Dosso   Nassau/Suffolk Law Services Committee 
   William J. Hawkes  Neighborhood Legal Services 
   Susan Patnode  Rural Law Center of New York 
   Joe Keleman   Western New York Law Center   
   Michelle Peterson  Empire Justice Center   
   Jerry Wein   Empire Justice Center 

Training Advisory Board Forms 
 

By Jerry Wein 



Page 24  

Federal Settlement Expands Access to Medicaid 
Consumer-Directed Personal Assistance  

and Nursing Services 
 

By Valerie Bogart, Selfhelp Community Services & Robert Briglio, Nassau/Suffolk Law Services 

Legal Services Journal August 2008 

On June 12, 2008, the Protection and Advocacy 
for persons with Developmental Disabilities 
(PADD)  program at Nassau/Suffolk Law Services 
(NSLS) obtained a federal court settlement that will 
expand access to two Medicaid home care        
programs in New York State – the Consumer     
Directed Personal Assistance Program and the 
Private Duty Nursing program.  The case chal-
lenged policies and practices of the New York 
State Department of Health (DOH) effectively    
denying home care services to Plaintiff, Jeanette 
Leon, and threatening her with institutionalization 
in violation of the Americans with Disabilities Act 
(ADA) and the Medicaid law.  (Leon v. Danes, 
et.al., (CV 07-1674 E.D.N.Y.).  The settlement is 
posted on the Online Resources Center of 
www.wnylc.net.1 

 
Facts of Named Plaintiff 

 
Jeanette is twenty–two years old and has lived 
with and been cared for by her mother, Veronica 
Leon, her whole life.  Jeanette has been disabled 
since birth and suffers from Cerebral Palsy, severe 
developmental delays, a seizure disorder, glau-
coma, severe allergies, and mental retardation. 
Jeanette’s father abandoned the family long ago 
leaving Veronica Leon to independently raise 
Jeanette.   

 
In order for Jeanette to remain at home, she      
requires nursing and assistance with eating, dress-
ing, toileting, and all other activities of daily living.  
Mrs. Leon has managed this intense level of care 
for her daughter with help from Medicaid home 
care programs, such as private duty nursing.2  As a 
result, Jeanette has enjoyed an active life and 
completed high school.  She engages in various 
recreational activities with her mother, such as trips 
to the park, shopping malls, restaurants, museums, 
concerts, among other activities. 

 
Receipt of Medicaid nursing services has been 
problematic over the years, the result of a shortage 
of nurses willing to take Medicaid cases in Suffolk 

County because of the low Medicaid payment rate.  
A previous lawsuit brought by NSLS resulted in a 
settlement providing for a higher rate for home 
nursing services for Jeanette for two years.        
However, after the settlement expired, problems 
finding nurses resurfaced.3 

 
Veronica Leon was advised to apply on 
Jeannette’s behalf for home care through the    
Consumer Directed Personal Assistance Program 
(CDPAP).4  CDPAP allows Medicaid home care 
recipients or a friend or relative  to assume respon-
sibility for directing their home care program.     
Either the consumer -- or a “self-directing other” 
person on her behalf -- hires and trains personal 
care aides  to perform the necessary skilled tasks, 
which would otherwise have to be performed by a 
nurse.  NYS Education Law §6908, subd. 1(a)(iii). 
For Jeanette to be eligible, her mother, acting as 
the “self-directing other” would need to direct the 
program.   
 
Jeanette was found eligible for CDPAP by the    
Suffolk County Department of Social Services 
(SCDSS) in May 2005, and the program was    
functioning well.  CDPAP ensured Jeanette      
regularly received the home care she needed in 
contrast to the lapses experienced with Medicaid 
nursing.  In addition, CDPAP was much less costly 
to the State and County than nursing care.  With 
home care in place, Veronica Leon was able to 
work as a part-time teaching assistant to help pay 
the household’s expenses. 
 
In March, 2006 SCDSS terminated Jeanette from 
CDPAP because Veronica Leon was occasionally 
leaving the house to work and was not present at 
all times to “supervise” the provision of CDPAP to 
Jeanette.  The termination was made despite a 
back-up plan created by Mrs. Leon to ensure her 
daughter was never without someone to assist with 
her needs.  In December, 2006, the State DOH 
affirmed SCDSS’s termination of CDPAP pursuant 
to a recent DOH policy that prohibits CDPAP assis-

(Continued on page 25) 



Page 25 Legal Services Journal August 2008 

tance for non-self-directing patients like Jeanette 
who require nursing assistance, unless a self-
directing other is home at all times to supervise the 
CDPAP personal assistant.5  Additionally, DOH 
failed to provide any alternative Medicaid home 
care for Jeanette, such as  private duty nursing 
services, to prevent Jeanette’s institutionalization.  
Veronica’s only options were to care for Jeanette 
24 hours a day or place her in a nursing home.   
 

The Settlement  
 

The Settlement of this case provides for new     
policies and procedures to be implemented by the 
State  DOH and local districts  in both the Medicaid 
CDPAP and Private Duty Nursing programs. 
 
The revised CDPAP policies amend and clarify a 
2006 directive on CDPAP, called DOH 06 OMM/
LCM-1.  Question 8 in this directive required that 
the CDPAP aide be “supervised and directed while 
performing” a skilled task, by the friend or family 
member who directs care for a CDPAP recipient 
(“a self-directing other”).  The settlement clarifies 
that a self-directing other does not have to be pre-
sent at all times in which skilled nursing tasks are 
administered by a CDPAP aide to a non-self-
directing recipient of CDPAP.  The settlement    
specifically amends Question 8 of the LCM.  

 
The revised policy also provides guidance to local 
Department of Social Services (DSS) districts 
State-wide regarding the assessment process for 
the receipt of CDPAP by non-self-directing recipi-
ents.  The guidance clarifies how a district deter-
mines which consumers are “self-directing,” and for 
those who are not, the level of involvement         
required of the “self-directing other.” 
 
The Settlement also establishes procedures for the 
receipt of Medicaid private duty nursing services 
where previously there had been a vacuum, except 
in the few local DSS districts that still process 
these applications.6  The new DOH policies and 
procedures describe private duty nursing services, 
inform applicants (and their representatives) as to 
who can provide the services, describe how to        
apply for services, and require decisions to be 
made within 21 days of a fully documented appli-
cation.  The guidelines require that  applicants be 
informed of how to obtain a list of Medicaid private  

duty nurses in their area by calling the Medicaid 
helpline at 1-800-541-2831 and online at 
www.homecare.nyhealth.gov.   

 
Significantly, the settlement establishes statewide 
procedures for obtaining Medicaid private duty 
nursing services if there is difficulty finding a       
provider.  One of the options established is the 
right of clients or their representatives to apply at 
the local DSS for a DOH case-specific enhanced 
payment rate.  The enhanced rate is applicable in 
all DSS districts in the State pursuant to the       
Settlement.7 

 
The Settlement provides that the Private Duty 
Nursing procedures will be issued and available at 
all local DSS districts and will be posted on the 
State’s web-site. 
 
Finally, the Settlement provides compensation to 
Jeanette for services paid out of her trust while left 
without any home care services from DOH, and 
attorneys fees for plaintiffs counsel. 
 
For information regarding settlement, see the 
documents posted on the WNYLC.com Online    
Resource Center, or contact Robert Briglio at the 
NSLS PADD program, rbriglio@wnylc.com or 
(631) 232-2400. 
 

Footnotes 
1. Registration is required, which is free. 
2. Soc. Serv. L. 365-a(2)(l), 18 N.Y.C.R.R. 505.8.  Services are 

authorized using prior approval procedures under 18 NYCRR 
513. 

3. Subsequent litigation establishing an enhanced rate for PDN in 
Nassau and Suffolk Counties, Scholtz v. Novello et al., CV-02-
4245 (E.D.N.Y.) and Bacon v. Novello et al., CV-02-4244 
(E.D.N.Y. 2004), was of no benefit to Ms. Leon because the 
counties no longer processed applications for PDN by 2006.  
(Settlements posted in the Online Resource Center at  http://
www.wnylc.net) 

4. Soc. Serv. L. 365-f,  DOH  06 OMM/LCM-1 
5. DOH  06 OMM/LCM-1. 
6. The settlement recites that the following seven districts process 

applications for private duty nursing:  Broome, Chemung, Erie, 
Oneida, Schenectady, Tompkins and Westchester (Settlement, 
Exh. B).  For all other districts, applications are processed di-
rectly by the State Department of Health in Albany. 

7. The Coalition for Medically Fragile Children developed legisla-
tion, that was effective January 1, 2007, that creates an en-
hanced private duty home nursing rate for medically fragile chil-
dren under age 21.  Medically fragile children are defined as 
those needing continuous home nursing services.  That law will 
sunset in 2011.  The Leon settlement establishes a case-by-case 
procedure for adults and children who are not “medically fragile” 
to obtain a case-specific enhanced rate, subject to the approval 
of the Division of the Budget. 

(Continued from page 24) 
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Class Action Settlement Changes State Policy on 
County to County Medicaid Moves 

 
By Trilby deJung 

Legal Services Journal August 2008 

Thanks to the successful resolution of Luberto v. 
Daines, Index No. CV-05-5421 (EDNY), a class 
action lawsuit filed on Long Island by Peter 
Vollmer, Medicaid and Family Health Plus recipi-
ents who move from one social service district to 
another no longer have to reapply for Medicaid, as 
long as they notify the original district of their 
change in residency, and have no other change in 
circumstances relevant to Medicaid eligibility. 
 
In October of 2005, Mary Luberto, a Medicaid    
recipient in need of continuous personal care     
services as a result of a brain aneurysm and a pro-
longed coma, moved from Nassau County to Suf-
folk County.  When Nassau County refused to 
transfer her Medicaid case and Suffolk County in-
sisted that she establish eligibility as a new appli-
cant (complete with a face to face interview and 
documentation of eligibility requirements already 
verified in Nassau county), Ms. Luberto brought 
suit. 
 
The lawsuit challenged the policy and practice of 
the New York State Department of Health 
(NYSDOH) to require local social services districts 
to terminate Medicaid to recipients who relocate to 
another social services district and process an   
entirely new Medicaid application for the newly   
relocated, Medicaid recipient in the new county.  
Luberto sought relief on behalf of a statewide class 
of Medicaid recipients who are subjected to this      
policy against a defendant class comprised of all 
local social services commissioners statewide and 
the NYSDOH.  The complaint alleged violations of 
the constitutional right-to-travel, as well as due 
process, equal protection, and preemption by    
federal law and regulation. 
 
On November 13, 2007, a Stipulation and Order of 
Settlement was “so ordered” by Judge Wexler in 
the Eastern District.  The stipulation requires social 
services districts to seamlessly transition all     
Medicaid recipients who relocate inter-district and 
so inform their local district on or after December 
28, 2007, without imposing the burdens of termina-
tion in the original county and reapplication in the 

new county.  The stipulation and complaint in 
Luberto are posted in the Benefits Law Database 
which can be accessed in the Online Resource 
Center at: http://onlineresources.wnylc.net/
welcome.asp?index=Welcome 
 
This year’s Health Budget amended Social        
Services Law §62(5)(a) to conform with the      
Luberto settlement, by adding a new paragraph (a-
1) which provides: 
 
• Medicaid recipients who move from district to 

district are required to inform the original dis-
trict of their new address and any material 
changes in circumstances affecting medical 
assistance eligibility; 

• The original social services district shall then 
continue to provide Medicaid for the period 
ending on the last day of the month following 
the month in which the Medicaid recipient     
reported his or her move and new address, 
provided that the recipient is otherwise eligible 
and has not yet begun receiving Medicaid in 
the new district; 

• The recipient then becomes eligible for      
Medicaid in the new district without further    
application, beginning on the day after the last 
day of the month following the month in which 
the move was reported. 

• The new policy does not apply to Medicaid    
recipients who are institutionalized in a         
hospital, nursing home, intermediate care    
facility, inpatient psychiatric center or inpatient 
alcohol treatment facility. 

 
The process gets slightly more complicated for 
those enrolled in Medicaid Managed Care or Fam-
ily Health Plus plans.  The Local Commissioners 
Memorandum that was issued to explain the new 
policy to local districts (see below) provides that 
although cases will transition to new districts with 
fee-for-service coverage, recipients who were en-
rolled with a plan under Medicaid Managed Care 
should be re-enrolled in the same managed care 

(Continued on page 27) 



Page 27 Legal Services Journal August 2008 

plan in the new district if the plan is available.  If 
that plan is not available, fee for service coverage 
will extend while managed care enrollment         
proceeds according to local district requirements. 
 
Likewise, Family Health Plus recipients are to be    
re-enrolled in the same FHPlus plan in their new 
district of residence if the plan is available.  Indi-
viduals who have moved to a district where only 
one FHPlus plan is available must be enrolled in 
that plan.  If the FHPlus plan is not the same plan 
the individual was enrolled in, the new county must 
take the steps necessary, including contacting the 
plan in writing if necessary, to insure the enroll-
ment is effective in the new plan by the first day of 
the month following the closing in the original 
county.  If more than one plan is available in the 
new district, but the original plan in not one of 
them, the case should transition to the new district, 
with provisional coverage and the new county is to 
provide the individual with plan selection informa-
tion as soon as possible. 
 
For further details on the procedures for recipients 
who have FHPlus, as well as Temporary Assis-
tance Medicaid, see LCM 08 OHIP/LCM-1, 
“Continued Medicaid Eligibility for Recipients Who  
 

 
Change Residency (Luberto v. Daines), at http://
on l ine resources .wny lc .ne t /we lcome.asp?
index=Welcome .  A second directive should be 
issuing within the next few months to instruct local 
social services districts of the retroactive relief that 
will be available for class members who have been 
harmed since November 17, 2002, by New York 
State’s former policy of terminating Medicaid      
coverage because of an inter-district move. 
 
The NYSDOH has said computer changes have 
been made to prevent local social services districts 
from terminating coverage for any non-
institutionalized Medicaid recipient who move 
within the state.  However, roll-outs of new proce-
dures are rarely smooth.  In addition, the state has 
been resistant to including Medicaid recipients in 
need of home care and medical transportation in 
the new procedures. Peter Vollmer has asked that 
any advocates who come across anyone whose 
Medicaid coverage is terminated because of relo-
cation within New York State to contact him as 
plaintiff class counsel, at (516) 277-1156), 
pvollmer96@aol.com. 

(Continued from page 26) 
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The Medicare Savings Program is more accessible 
than ever to low income elderly and disabled Medi-
care beneficiaries in New York State, thanks to two 
recent changes being implemented by the New 
York State Department of Health (DOH).   
 
The Medicare Savings Program or MSP is the ge-
neric “catch-all” term for the various Medicare Buy-
In Programs – the programs that pick up the cost 
of the monthly Medicare Part B premiums for low 
income beneficiaries and automatically qualifies 
them for the Part D (prescription drug) low income 
subsidy.  (One of the MSPs, the Qualified Medi-
care Beneficiary (QMB) program, also covers  Part 
A and B coinsurance and deductibles.)  
 
Medicare beneficiaries with gross incomes at or 
below 135% of the federal poverty level can qualify 
for MSP.  You apply for MSP at your local Medi-
caid office. 
  
Here are the two major changes to the MSP in 
New York State: 
  
(1) DOH has completely eliminated the interview 

requirement as of January 1, 2008.  This 
means that disabled and elderly Medicare 
beneficiaries can apply for MSP without having 
to travel to the local Medicaid office!  (Prior to 
January 1, MSP applicants had to appear at in-
person interview or appoint an authorized rep-
resentative to attend the interview in their 
place.)  DOH GIS message 07 MA 027 an-
nounces the new “no interview required” pol-
icy.  You can get the GIS message and its at-
tachments, including a copy of the MSP appli-
cation form, at http://onlineresources.wnylc.net/
pb/docs/07ma027.pdf 

 
(2) the asset test has been eliminated from all 

three MSPs (QMB, SLMB and QI-1) as of April 
1, 2008, in accordance with statutory changes 
made to MSP as part of the 2008 NY state 
budget process.  So assets will no longer be 
considered in determining MSP eligibility in 
New York State.  DOH announced this change 
to the local districts through GIS message 08 
MA 016 (“Elimination of the Asset Test for the 

QMB and SLIMB Programs”), available at 
h t t p : / / o n l i n e r e s o u r c e s . w n y l c . n e t / p b /
docs/08ma016.pdf 

 
Here is a description of the various MSPs that pay 
for Part B premiums and their income criteria for 
2008, courtesy of DOH: 
 
Qualified Medicare Beneficiary Program (QMB) 

 
QMB can pay for the Part A and/or Part B pre-
mium.  An individual can be eligible for QMB only 
or for QMB and Medicaid. QMB also pays for the 
Parts A and B coinsurance and deductibles. 

 
Specified Low Income Medicare  

Beneficiary Program (SLIMB) 
 
SLIMB pays for the Part B premium only. Individu-
als can be eligible for SLIMB only or for SLIMB and 
Medicaid (with a spenddown).  The applicant must 
have Medicare Part A in order to be eligible. 

Qualified Individual-1 (QI-1) 
 

QI-1 pays for the Part B premium only. Individuals 
cannot be eligible for QI-1 and Medicaid.  The ap-
plicant must have Medicare Part A. States are al-
lotted money for this program on a yearly basis. 

For more information about the changes to the 
Medicare Savings Program, or other Medicare Part 
D related questions, please contact                
Cathy Roberts at 518 462-6831 x 112 or 
croberts@empirejustice.org. 

Medicare Savings Program Update 
New York State Makes changes to Improve Access for Low Income Beneficiaries 

 
By Cathy Roberts 

QMB Income At/Below 100% FPL 

Single: $887 per month 

Couple: $1,187 per month 

SLIMB Income Between 100%-120% FPL 

Single: $1,060 per month 

Couple: $1,420 per month 

QI-1 Income Between 120%-135% FPL 

Single: $1,190 per month 

Couple: $1,595 per month 
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DID YOU KNOW???? 
 

Stay on your toes –  
Stay current with the latest changes to Medicaid rules 

 
Did you know that it’s easier to qualify for Medicaid than it was a year ago, or even six months ago? 
 
• Resource levels have gone way up!  Effective April 1, 2008, everyone on Medicaid can have savings 

up to the same levels as people in the Family Health Plus program!  That’s $13,050 for a family of one 
and $19,200 for a family of two! 

 
• Income levels have gone up too!  Effective April 1, 2008, single and childless couples can qualify for 

Medicaid with up to $673 in monthly income for a household of one and $840.00 for a household of 
two, regardless of the county of residence. 
 

• Income levels for households of one and two in Medicaid’s medically needy program are no longer fro-
zen.  In fact, effective January 1, 2007, eligibility levels for caretaker parents and elderly or disabled 
applicants receiving income other than SSI, were raised to the SSI income level -- $725 monthly for a 
household of one and $1067 for households of two. 
 

• And Medicaid no longer requires drug and alcohol screening or treatment!  Even for single and child-
less couples!  This change was also effective April 1, 2008. 

 
Local Medicaid workers may not be abreast of all the latest in eligibility expansions.  For proof of these 
new rules, use the links below: 
 
1.  For the new Medicaid resource levels & elimination of alcohol and drug screening and treatment, use 
GIS 08 MA/013 at: 
   
http://onlineresources.wnylc.net/pb/showquestion.asp?faq=105&fldAuto=3311 
 
2.  For the new income levels for single and childless couples, visit the DOH Medicaid page at http://
www.health.state.ny.us/health_care/medicaid/  and scroll down to the heading “How do I know if my In-
come and Resources Qualify me for Medicaid?” 
 
3.  For the new Medically Needy program eligibility levels, use GIS 08 MA/005 at: 
 
http://onlineresources.wnylc.net/pb/showquestion.asp?faq=105&fldAuto=3281 
 

Medicaid News Briefs 
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OTDA Clarifies: “Fleeing” 
Means “Fleeing” 

 
On June 20, 2008, OTDA is-
sued a General Information 
System message informing 
local districts that it was re-
suming computer matching for 
“fleeing felons” and probation 
or parole violators.  Lists of 
“hits” between temporary as-
sistance and food stamp appli-
cants or recipients and crimi-
nal databases would again be 
supplied to the local districts 
after an almost 8 month hia-
t u s .  ( S e e  h t t p : / /
onlineresources.wnylc.net/pb/
docs/08_ta_wms008.pdf .)  
However, the policy governing 
the disqualification of “fleeing 
felons” has been radically re-
structured, with the result that 
very few individuals should be 
disqualified as “fleeing felons” 
in the future. 
 
In contrast with OTDA’s for-
mer policy, a local district can 
no longer disqualify an individ-
ual from receiving temporary 
assistance or food stamps 
simply because a computer 
match reveals that an out-
standing warrant exists 
against the applicant or recipi-
ent.  To establish that an indi-
vidual against whom an out-
standing warrant exists is a 
fleeing felon, the district must 
have evidence that the individ-
ual knew about the warrant 
and had in fact fled the issuing 
jurisdiction to avoid prosecu-
tion or confinement.  In addi-
tion, the warrant must be 
based on a determination by a 
court or tribunal that the per-
son charged or convicted of a 
felony has fled.  The district is 
required to get a copy of the 

“flight” warrant or a written 
statement from the issuing 
agency on its letterhead con-
taining essential information 
about the warrant. 
 
Disqualification notices must 
contain specific information 
about the warrant-issuing ju-
risdiction, including how it can 
be contacted.  The GIS only 
suggests that the local district 
should confirm that the issuing 
jurisdiction is seeking the indi-
vidual with the intent to prose-
cute.  However, a provision in 
the 2008 Farm Bill makes this 
mandatory.  It clarifies that in 
the case of food stamp appli-
cants or recipients, a disquali-
fication may not be imposed 
unless the person is actively 
being sought by law enforce-
ment for the purpose of hold-
ing criminal proceedings 
against him or her. (See “No 
More Food Stamps – Now It’s 
SNAP”, this issue, page 36.)  
 
Unfortunately the new policy 
does not require any change 
in the way that local districts 
process a disqualification 
based on a violation of proba-
tion or parole.  It does not re-
quire that the notice of such a 
disqualification contain spe-
cific facts, arguably leaving the 
notice open to challenge on 
due process grounds in a par-
ticular case.  However, the 
probation violation disqualifi-
cation rule is in itself more de-
tailed than the fleeing felon 
rule was.  It only permits the 
local district to find a person in 
violation of parole or probation 
if there is a warrant out-
standing alleging that the indi-
vidual is an absconder from 
probation or parole or if he or 

she has been found by judicial 
determination to have violated 
probation or by the division of 
parole to have violated parole.  
In addition, once the individual 
is restored to probation or pa-
role or the maximum period of 
imprisonment or supervision 
has expired, whichever comes 
first, the individual is no longer 
ineligible for assistance.  See 
Social Services Law §131(b). 
 
 
 
 

HEAP Plan Revision:  
$1 of HEAP Equals More 

Food Stamps 
 
Effective October 1, 2008, a 
little more than 114,000 
households currently in receipt 
of food stamps will get a sub-
stantial, and automatic, boost 
in their food stamp grant…plus 
one dollar in HEAP benefits.  
These are food stamp house-
holds that reside in public or 
subsidized housing with heat 
included in the rent and food 
stamp- eligible residents of 
drug or alcoholic treatment 
facilities, enriched housing, 
residential group living facili-
ties, supervised or supportive 
living arrangements and com-
munity residences.  These 
households were previously 
ineligible for HEAP. 
 
 

(Continued on page 31) 
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New York estimates that add-
ing these households to the 
HEAP rolls will bring in about 
$150 million in additional food 
stamp benefits, going to the 
poorest and most vulnerable 
households. 
 
 
 
Adoption Subsidies and 
Foster Care Payments 
Count as Income 
 
At a loss of food stamp bene-
fits to some food stamp 
households, OTDA has in-
structed the local districts that 
adoption subsidies and foster 
care payments must be 
counted as income when the 
food stamp budget is calcu-
lated. (See 08-ADM-04, avail-
able at www.otda.state.ny.us/
main/directives/2008/ADM/08-
ADM-04.pdf.) 

 
Relying on the provisions of 
the 2002 Farm Bill, the State 
had been excluding such sub-
sidies and payments as reim-
bursements and therefore not 
income.  The federal food 
stamp agency, the Food and 
Nutrition Service of USDA, 
told New York that these pay-
ments cannot be automati-
cally excluded.  Basically, the 
system will go back to what it 
was before 2002.  House-
holds with foster children can 
decide whether to include or 
exclude the foster child in the 
food stamp household.  If the 
child is included, the foster 
care payments are counted 
as income.  If the child is ex-
cluded, the payments do not 
count.  Families do not have 
the option of excluding 
adopted children so the adop-
tion subsidy will count. 
 

 
The changes to the budgets 
of current food stamp house-
holds must be made no later 
than the household’s next re-
certification.  However, past 
or future reimbursable ex-
penses separate from normal 
household expenses can still 
be excluded.  These ex-
penses might include such 
items as school fees, music 
lessons, school uniforms or 
any other expenses that are 
not normal living expenses 
such as rent, utilities, clothes 
or food. 
 
Barbara Weiner, Senior Staff 
Attorney 

(Continued from page 30) 

Food Stamp News Briefs 



Page 32 Legal Services Journal August 2008 

Regulatory Roundup 
By  Susan C. Antos 

Regulatory Round Up reports on administrative rule making of interest to public benefits specialists.  
The rulemaking described below appeared in the New York State Register from February 27, 2008 to July 
23, 2008.  All references are to 18 NYCRR, unless otherwise indicated.  If you are interested in reading the 
text of a proposed rule or the summaries of public comment and the response regarding an adopted rule, 
please contact Connie Wiggins (cwiggins@empirejustice.org).  Any comments submitted by Empire Jus-
tice Center on proposed regulations, are available at www.empirejustice.org.  From the “Issue Areas” bar, 
click on the “Public Benefits” section, go to “Cash Assistance” and then “Comments on Regulations.” 

Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

07/09/08 8/23/08 393.4(c)(3), (5) Home Energy Assistance Program:  This pro-
posed regulation establishes a new Home Energy 
Assistance Program Benefit Level.  Although the 
benefit level is only $1, households that receive this 
benefit will be entitled to standard utility allowance 
(SUA) deduction when their eligibility for food 
stamps is calculated.  This deduction will increase 
the number of households in public housing eligible 
for food stamps and will significantly increase food 
stamp benefits for other households 
 
The regulation also provides this new benefit to 
those in public, non-profit residential drug or alcohol 
treatment facilities, enriched housing, residential 
group living arrangements, supervised or supportive 
living arrangements and state operated community 
residences.  
 
This regulation is expected to increase the food 
stamp allotment of 114,182 households (89,426 in 
New York City and 24,756 in the rest of the state) 
and will bring approximately $150 million new food 
stamp dollars into New York each year. 
 
Because this benefit applies to residents in subsi-
dized housing, it will mitigate the unintended conse-
quence of the recent New York City Housing Author-
ity rent increase.  See related article by Barbara 
Weiner on page 36. 
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Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

07/09/08 8/23/08 387.16(e), (f) Group Home Standard Benefit (GHSB) for Food 
Stamps:  These regulations will provide a standard-
ized food stamp benefit amount to persons living in 
group homes.   
 
A previous group home standard benefit, which New 
York implemented in 2005 as part of a waiver ob-
tained from the United States Department of Agricul-
ture, was enjoined after litigation.  The case of 
Graves v. Doar (the papers in this case are available 
in the Online Resource Center Benefits Law Data-
b a s e ,  w h i c h  i s  a v a i l a b l e  a t 
www.onlineresources.wnylc.net/welcome.asp?
index=Welcome ) 
 
The Court in Graves ruled that the GHSB had not 
been promulgated by notice and comment rule-
making and thus violated the State Administrative 
Procedure Act.  This proposed regulation will elimi-
nate the differences between the food stamp bene-
fits for residents who receive public assistance (PA) 
and those who receive Supplemental Security In-
come (SSI), which makes sense because group 
home providers are paid the same regardless of 
whether the recipient receives PA or SSI. 

6/18/08 08/02/08 352.18 Public Assistance:  Treatment of The Earnings 
of Minors:  This rule will provide that all of the 
earned income of a dependent child who is a full-
time or part-time student is exempt and must not be 
counted as income when determining eligibility for 
public assistance.  The current regulation is incon-
sistent with Social Services Law 131-a(10) which 
exempts such income from the gross income test.  
This change in regulation is consistent with the law 
and current OTDA policy as expressed in 04 ADM-
06. 
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Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

04/23/08 06/07/08 New Part 765 State Confirmed Victims of Human Trafficking:  
These regulation will implement Article 10-D of the 
social Services Law, which was enacted on June 6, 
2007, to provide protocols for dealing with Victims of 
Human Trafficking. 
 
The proposed regulations provide detailed instruc-
tions on protocols and procedures relating to the 
confirmation of human trafficking victims, and clarify 
the duties of the Office of Temporary and Disability 
Assistance (OTDA). 
 
These regulations are intended to help address the 
needs of human trafficking victims who have not 
been certified by the federal Office of Refugee Re-
settlement and to expedite such certification. 
 
A Trafficking Coordinator at OTDA will oversee the 
process.  Victims will be eligible for benefits and ser-
vices as if they were refugees.  The Office of Chil-
dren and Family Services estimates that 1,854 chil-
dren in New York State may be sex trafficking vic-
tims.  The Division of Criminal Justice Service is 
promulgating companion regulations.  (See 9 
NYCRR 6174, filed as a proposed rule in October 
30, 2007.) 

04/16/08  394.4(c) Home Energy Assistance Program (technical 
amendment):  This proposed regulation would relo-
cate an undersignated paragraph which was difficult 
to cite.  OTDA has proposed to move the undesig-
nated language, which deals with eligibility for a 
regular HEAP benefit to 18 NYCRR 393.4(c).  
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Notice of Adoption 

Date  
of  

Filing 
Effective Date Regulations  

Affected Summary 

06/16/08 07/02/08 351.21(b), (c), (f)
(5) 
351.22(a), (b), 
(c), (d), (i), (f) 

Recertification of Public Assistance Recipients:  
This regulation permits local social services districts 
to request waivers of certain face to face interviews 
for public assistance recipients.  OTDA has previ-
ously granted a few local districts the authority to 
waive one of the two annual face to face recertifica-
tion interviews for public assistance.  This regulation 
permits any district to apply for such a waiver. 

04/18/08 05/07/08 421.4 Payment of Adoption Subsidies:  This regulation 
authorizes the payment of adoption subsidies for 
certain special needs adoption placements prior to 
the finalization of the adoption.  Previously, OCFS 
regulations require that adoption subsidies be paid 
upon finalization of an adoption. 
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No More Food Stamp Program - Now It’s a SNAP! 
 

By Barbara Weiner 

Legal Services Journal August 2008 

The Food Stamp Program has a new name – the 
Supplemental Nutritional Assistance Program 
(SNAP). The program was re-christened through a 
provision in Title IV of the Food, Conservation and 
Energy Act of 2008 , P.L. 110-246 (the “2008 Farm 
Bill”), which reauthorizes the food stamp program 
another five years. 
 
The new name acknowledges that a central aspect 
of the program as initially established decades 
ago, namely the provision of assistance through 
participant purchase of stamps, had long ago been 
abandoned.  After stamps came coupons and after 
coupons came the current electronic benefit sys-
tem.  So a name change was certainly in order.  
However, there is no indication that USDA will 
push for immediate implementation of the name 
change by the states. Among those of us who 
have worked with the program for years, the term 
“food stamps” is likely to linger for some time even 
after federal and state statutory references to the 
program are amended to reflect the new name. 

 
The “re-branding” of the program is the least sig-
nificant accomplishment of the 2008 Farm Bill.  In 
spite of a very tight federal budget and over the 
President’s veto, Congress’ improvements in the 
food stamp program will pump an additional $7.8 
billion into the program over the next years. All 
changes, including increases in benefit levels, are 
effective October 1, 2008. 
 

Catching Up With Inflation 
 
As with many assistance programs for poor peo-
ple, the value of the food stamp program’s benefits 
has eroded steadily over the years because its 
budgeting methodology did not fully take inflation 
into account.  The reauthorized food stamp pro-
gram will begin to do that. Specifically, Title IV of 
the 2008 Act:  
 
• raises the standard deduction for one to three 

person households from $134 to $144 with an-
nual inflation adjustments (larger households 
already receive an annually indexed standard 
deduction) – Section 4102; 

• raises the minimum benefit1 that one and two 
person households receive from $10 to 8% of 
the Thrifty Food Plan (TFP) benefit for a house-
hold of one, which will automatically result in 
the indexing of the minimum benefit since the 
TFP is indexed to food cost inflation (this will 
likely mean that minimum benefit households, 
mostly elderly or disabled people, will see an 
increase to from $10 to $14 a month on Octo-
ber 1, 2008) – Section 4107; 

 
• uncaps the child and dependent care deduction 

(stuck at ridiculously low levels for years) so 
that the actual cost of child care or the care of 
a disabled household member can be ac-
counted for in calculating the food stamp grant 
– Section 4103; and 

 
• indexes the asset limit, currently at $3000 for 

families with an elderly or disabled member 
and $2000 for all others and excludes all retire-
ment accounts and tax-preferred education ac-
counts from counting at all – Section 4104(a).2 

 
 

Simplifying Procedures 
 

Congress, continuing the process it began with the 
2002 Farm Bill, has given states several options to 
simplify and, indeed, expand program benefits.  
The states can now extend the benefit of 
“simplified reporting”, to households without earn-
ings composed only of elderly and/or disabled 
members.  This means that, instead of having to 
report every change in the household’s circum-
stances to the local district within ten days, elderly 
or disabled households, like all others, will only 
have to report changes that would bring their in-
come above 130% of poverty.  Unlike households 
with earnings, whose simplified reporting period is 
limited to six months, households with only elderly 
or disabled members will not have to report 
changes for a full 12 months. 
 
Also making life simpler is the option provided to 

(Continued on page 37) 
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the states to extend the benefit of transitional food 
stamps to families with children who leave state 
cash assistance programs. Currently, the transi-
tional benefit program automatically provides five 
additional months of food stamp benefits only to a 
household leaving the federally funded cash assis-
tance program (in New York, called Family Assis-
tance).  States had been lobbying for some time to 
extend this benefit to families with children who 
were leaving the state funded welfare programs (in 
New York, the Safety Net program).  With the 2008 
Farm Bill, Congress has done just that. 

 
Codifying LEP Access Provisions and  
Confirming the Private Right of Action 

 
Food stamp program regulations are among the 
most detailed with respect to defining the food 
stamp agency’s responsibility to provide access to 
program benefits on an equal basis to people with 
“limited English proficiency” (LEP).  Nevertheless, 
in at least one recent court case in which plaintiffs 
sought to enforce those requirements, the court 
held that the regulations are not enforceable and 
that the vague language of the statute with respect 
to LEP applicants and recipients is not sufficient to 
provide a private right of action.  Almendares v. 
Palmer, No. 3:00-CV-7524, 2002 U.S. Dist. LEXIS 
23258 (N.Dist. Ohio Dec.3, 2002). 
 
Specifically rejecting the reasoning of the Ohio 
Court, Congress added Section 4114 to the 2008 
Farm Bill, which amends Section 11(e)(1) of the 
Food Stamp Act (7 U.S.C. 2020(e)(1)).  That sec-
tion now requires the states to “comply with regula-
tions of the Secretary requiring the use of appropri-
ate bilingual personnel and printed material in the 
administration of the program in those portions of 
political subdivisions in the State in which a sub-
stantial number members of low-income house-
holds speak a language other than English...” (7 
U.S.C. 2020(e)(1)(B), 2008 amendment underlined 
and italicized.) 
 
So that courts make no mistake in the future with 
regard to Congressional intent, Senator Harkin ex-
plained in his floor statement on the Conference 
Report that “Congress has always operated on the 
assumption, and with the intent, that the program’s 
regulations would be fully enforceable and fully 

complied with to the same extent as the statute…” 
and that the “…regulations, no less than the stat-
ute, create rights for households to ensure that 
they can receive benefits.”3 

State Responsibility 
 
In response to another court decision, this time in 
our own backyard, Congress undid the harm of the 
Reynolds v. Giuliani decision of the Second Circuit 
Court of Appeals4 by amending Section 11 of the 
Food Stamp Act5 to add a provision clarifying that 
“...[t]he responsibility of the agency of the State 
government [to certify applicant households] shall 
not be affected by whether the program is oper-
ated on a State-administered or county-
administered basis....” (Section 4116 of the 2008 
Farm Bill.)  

Explaining Congress’ reasoning for adding this lan-
guage, Senator Harkin said in his floor statement 
in support of the bill: 
 

Responding to the New York case, the legisla-
tion clarified that States’ responsibility is no 
less in locally administered system.  Congress 
has granted states the option for local admini-
stration as a convenience; nothing in the law 
reduces States’ responsibility if they take this 
option.  If the State could not be held fully ac-
countable for strict compliance with the act and 
regulations in these cases, local administration 
would not be permitted.  (Senator Harkin, Floor 
Statement.) 

 
The 2008 Farm Bill also strengthens the privacy 
provisions “....to ensure that those receiving confi-
dential information for legitimate reasons are not 
free to make other uses of that information or 
transmit it to third parties.... Confidential re-
cords...continue to be unavailable to the general 
public and others not having a legitimate reason 
relating to program administration.”  Id., emphasis 
added.  Congress accomplished this in Section 
4120 of the 2008 Farm Bill, by amending 7 U.S.C. 
2020(e)(8), to replace the word “limit” in relation to 
the use or disclosure of information obtained from 
applicant households with a prohibition against 
such disclosure, other than in connection with the 

(Continued from page 36) 
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administration or enforcement of the provisions of 
the nutritional program itself or other federal assis-
tance programs. 
 

“Fleeing Felons” Revisited 
 
Section 6(k) of the Food Stamp Act provides that 
an individual “...fleeing to avoid prosecution, or 
custody or confinement after conviction...for a 
crime, or attempt to commit a crime, that is a fel-
ony...” is ineligible to participate in the food stamp 
program.  7 U.S.C. § 2015(k)(1).  To clarify just 
who is meant to be excluded from the program by 
virtue of this provision,  the 2008 Farm Bill adds a 
provision directing the Secretary of USDA to issue 
regulations defining “fleeing” and “actively seeking” 
so that individuals are only disqualified “...whom 
law enforcement authorities are actively seeking 
for the purpose of holding criminal proceedings 
against the individual.”  Section 4112 of the 2008 
Farm Bill. 
 
In his floor statement on the Conference Report, 
Senator Harkin explained that the amendment 
sought to correct state practices that disqualified 
applicants even though they were not “...being ac-
tively pursued by law enforcement authorities.”  
New York, which has since modified its proce-
dures, was one of those states.  (See “News 
Briefs”, this issue, page 30.)  The Senator noted 
that if “...the [warrant] issuing authority does not 
care to apprehend the applicant when notified of 
his or her whereabouts, there is no public purpose 
served by denying food assistance bene-
fits....”  (Senator Harkin, Floor Statement.) 
 
In addition to the foregoing provisions, the 2008 
Farm Bill also: allows the use of Food Stamp Em-
ployment and Training funds for job retention for 
up to 90 days (Section 4108); requires states im-
plementing major changes in program operations 
to monitor the impact of these changes on program 
access, particularly on vulnerable households 
(Sections 4116 and 4121); gives USDA the author-
ity to prohibit a state from collecting 
“overpayments” from food stamp households if a 
major systems failure was the cause of the over-
payments, although still requiring the state to reim-
burse the federal government (Section 4133), and 
gives states the option to allow applicants to apply 
for assistance by telephone (Section 4119). 

 
Footnotes 

 
1. The minimum benefit is what is provided to households whose 

adjusted income is at or below the federal poverty level but who 
would not otherwise be eligible for an actual grant, usually be-
cause they have few deductions available.  In light of the recent 
amendments to the HEAP Plan, far fewer households will be 
stuck with the minimum benefit in any case.  See page xxxx of 
this issue. 

2. Since New York has adopted the “categorical eligibility option” 
this change in the asset rules, though long overdue, won’t have 
much of an impact. Under New York’s procedures, all resources 
are exempt for families with gross income at or below 130% of 
the FPL, 200% of the FPL if the household contains an elderly or 
disabled member. 

3. 154 Cong. Rec. S4752 (daily ed. May 22, 2008), available at: 
http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?
positiona=all&page=S4752&dbname=2008_record (hereafter 
referred to as “Senator Harkin, Floor Statement). 

4. 506 F.3d 183 (October, 2007).  The Second Circuit’s decision 
rejected the lower court’s determination that the State had a non-
delegable duty to ensure that the federal requirements regarding 
the administration of the Food Stamp and Medicaid programs 
were being complied with by New York City’s Human Resource 
Administration. 

5. The Food Stamp Act has also been renamed and is now the 
Food and Nutrition Act of 2008. 
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Access to Education & Training for  
Public Assistance Recipients 

 
By Don Friedman 

Legal Services Journal August 2008 

Ever since welfare reform in 1996, welfare recipi-
ents have faced multiple obstacles to participating 
in education and training.  Many of us find this a 
strange irony since education and training clearly 
and consistently provide the most successful path 
off of welfare and out of poverty.  But the rules re-
quiring recipients to engage virtually full-time in 
work-related activities have often made education 
a practical impossibility. 
 
In 2006, Congress revised the federal TANF laws 
(Temporary Assistance for Needy Families) in 
ways that threaten to make it even more difficult to 
pursue education and training.  Most notably, Con-
gress directed the Department of Health and Hu-
man Services to write regulations providing clearer 
definitions of the various activities that could count 
as work.  HHS finalized these regulations in very 
restrictive ways that deprive states and counties of 
much of the flexibility they previously had in as-
signing work activities.  But the final regulations 
also afforded some glimmers of hope. 
 
These final regs stated that, if a person is engag-
ing in an approved educational activity, at least 
one hour of unsupervised homework time can 
count as work for every hour of classroom time.  In 
addition, HHS specifically declared that hours 
spent in a four-year college program can count to-
wards meeting a person’s work requirements. 
 
Here in New York, a coalition that calls itself the 
Education Task Force was inspired by these posi-
tive changes to mobilize an effort to more broadly 
expand access to education and training in this 
state.  ETF includes, among others, Empire Jus-
tice, the Legal Aid Society (NYC), the Hunger Ac-
tion Network of NYS, the Welfare Rights Initiative, 
the Urban Justice Center, the Federation of Protes-
tant Welfare Agencies, and members of the CUNY 
Law School faculty. 
 
We put together a three point bill that would (1) 
adopt the federal rule for counting homework 
hours, (2) add four-year college to the list of count-
able activities, and (3) state that, if a recipient asks 
to be assigned to education or training activities, 

such a request must not be unreasonably denied. 
 
Although we did not ultimately succeed, we made 
remarkable progress in this initial effort.  A bill 
closely modeled on our proposal was introduced 
through the Assembly Social Services Committee, 
chaired by Keith Wright, and then through the 
same committee in the Senate, chaired by Carl 
Kruger.  Both bills were eventually reported out of 
committee, moving closer to a vote. 
 
But, as has too often been the case when we ad-
vocate for a welfare system that will really enable 
people to emerge from poverty, there was substan-
tial opposition.  We faced serious concerns in the 
Senate about access to college for people on wel-
fare that would in effect give them greater access 
to college than many working and middle class 
constituents.  Putting aside the fact that the num-
ber of recipients who want to and will be able to 
attend college is quite small (for starters, close to 
70% of adult welfare recipients in NYS lack a high 
school diploma), we are reminded of our continu-
ing need to affirm  that we fully support improving 
everyone’s access to higher education, and not 
allowing this debate to pit poor people against oth-
ers who are also struggling. 
 
Somewhat more surprising, and disappointing, was 
the opposition voiced by the Paterson administra-
tion, as expressed in a memorandum of opposition 
from the Office of Temporary and Disability Assis-
tance.  They began by noting their support of the 
principle of expanding welfare recipient participa-
tion in education and training activities – and they 
have taken some modest steps in that direction,  
but they then raised an oft-heard concern about 
leaving maximum discretion with the counties and 
not imposing this type of mandate.  We were not 
particularly successful with our response that our 
proposed rule that education and training requests 
not be unreasonably denied in fact requires exten-
sive county evaluation and decision-making. 
 
Unfortunately, the ultimate outcome, when the ses-
sion came to an end, was a stalemate.  Our bill 

(Continued on page 40) 
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Immigration Remedies for GLBT DV Victims 
 

By Dishpaul S. Dhuga 

Legal Services Journal August 2008 

had strong support in the Assembly, but opposition 
from OTDA and the Senate.  A measure of our im-
pact was the fact that in neither house was OTDA 
able to have its very limited alternative bill even 
introduced. 
 
The ETF has begun meeting to regroup – to figure 
out what went well and where we can improve,  

 
who else needs to be brought into our coalition, 
and what other strategies we might employ.  If 
you’re interested, please feel free to get in touch 
with dfriedman@empirejustice.org. 

(Continued from page 39) 
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Our country’s immigration laws are extremely 
complex and arduous to navigate through for any 
body.  For an immigrant who is also a victim of 
domestic violence, the obstacles become increas-
ingly daunting.  Fortunately, there are protections 
in the law for immigrant victims of domestic vio-
lence – if they meet certain criteria.  For example, 
under the Self-Petitioning process of VAWA 
(Violence Against Women’s Act), an abused immi-
grant who is married to a United States Citizen 
(USC) or Legal Permanent Resident (LPR), can 
petition to adjust his or her status and get a green 
card by showing evidence of a good faith marriage 
that has turned abusive.  They will also need to 
show evidence of joint residence and good moral 
character.  The key to benefiting from this remedy 
is that the immigrant victim must be married or 
have been married to a USC or LPR. (Note: if di-
vorced, the petitioner must file within two years of 
the divorce). 
 
Approximately 75% of the one million green cards 
or immigrant visas that are issued each year are 
issued to family members of U.S. citizens and per-
manent residents.1  Because same-sex partners 
are not recognized under the Immigration and Na-
tionality Act’s definition of “family,” they face many 
more obstacles to obtaining legal status.  Since 
immigration law is federal law, and federal law 
does not recognize same-sex marriage, the gay 
and lesbian community is automatically left out of 
the protections afforded by the VAWA Self-
Petitioning process via form I-360 and the Bat-
tered Spouse Waiver via form I-751. 

This article will discuss some of the immigration 
remedies that are available to DV victims who are 
part of the GLBT community.  These remedies can 
help the GLBT DV victim gain legal status in the 
U.S. 
  
The U.S. is far behind the international trend when 
it comes to affording same-sex couples the same 
immigration remedies as heterosexual couples.  
Human Rights Watch and Immigration Equality 
have identified 19 countries that recognize same-
sex relationships for immigration purposes.  For 
now, we must rely on much more limited immigra-
tion remedies for these populations.  In the U.S., 
immigration remedies that are available to GLBT 
DV victims without the marriage requirement in-
clude the U Visa, T Visa, S Visa, and asylum.  For 
these immigration remedies, the battered immi-
grant does not need the marriage correlation to a 
USC or LPR that is essential for the Self-Petition 
or Battered Spouse Waiver. 
 
U Visa for Immigrant Victims of Severe Crime  

 
In 2000, Congress enacted the Victims of Traffick-
ing and Violence Protection Act which created the 
U visa classification, offering protection and tem-
porary immigration benefits to victims of severe 
crimes in exchange for helping law enforcement to 
investigate and prosecute criminal activity.2  At the 
time, the U Visa provided eligible immigrants with 
authorized to stay in the United States and em-
ployment authorization through what was termed 

(Continued on page 41) 
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as “deferred action.”  When the U Visa was first 
created, no one was actually receiving U Visas.  
The Department of Homeland Security was giving 
interim relief for crime victims.  After seven years of 
granting deferred status to eligible victims, the nec-
essary regulations to make U Visa applications offi-
cially available were finally adopted.  The U.S. Citi-
zenship and Immigration Services (USCIS) issued 
the U Visa regulations on September 17, 2007.  
These regulations became effective on October 
17, 2007. 
 
The U Visa (form I-918) is available to noncitizens 
who: 1) have suffered substantial physical or men-
tal abuse resulting from a wide range of criminal 
activity, AND 2) have been helpful, are being help-
ful or are likely to be helpful with the investigation 
or prosecution of the crime.  Since there is no mar-
riage requirement with the U Visa, this immigration 
remedy can be extremely valuable to the GLBT 
population.  With domestic violence awareness 
being spread throughout the GLBT community, the 
U Visa becomes increasingly valuable for victims 
who have suffered from a criminal activity at the 
hands of their intimate partner.  However, the vic-
tim must be willing to assist in the investigation and 
prosecution of the crimes committed by their part-
ner. 
 

T Visa for Immigrant Trafficking Victims  
 
The T Visa (form I-914) allows victims of severe 
forms of trafficking in persons to remain in the 
United States and assist federal authorities in the 
investigation and prosecution of human trafficking 
cases.3  The Trafficking Victims Protection Act of 
2000 (TVPA) was created to provide protection for 
victims of human trafficking.  In 2002, the Depart-
ment of Justice began issuing T Visas to some traf-
ficking victims to prevent them from being deported 
as illegal immigrants.   
 
Securing a T Visa for a trafficking victim is no easy 
task.  The trafficking victim must assist federal au-
thorities in the investigation and prosecution of hu-
man trafficking cases in order to get the benefits of 
the visa.  Many victims are traumatized already 
from being trafficked; confronting the perpetrators 
can double this victimization.  Most of the time, the 
trafficked victim has not even seen the actual traf-

ficker, especially when highly organized and multi-
faceted trafficking rings are involved. 
   
Trafficking victims who are transgendered face 
even more hurdles.  Social pressures and eco-
nomic trouble are among the challenges combined 
with gender and civil discrimination.  The majority 
of transgender sex workers are trans-females 
(males who identify as females).  Although service 
providers for trafficking victims recognize that 
males and transgender youth are also trafficking 
victims, emphasis and delivery of services is di-
rected towards females who are victims of traffick-
ing.4 
     
On June 6, 2007, new legislation to prevent human 
trafficking was signed into law in New York State 
by Governor Spitzer.  This law went into effect on 
November 1, 2007 and strengthens the penalties 
against traffickers and provide assistance to traf-
ficking victims in New York State.5 
  
 

S Visa for Immigrants who Cooperate with  
Law Enforcement  

 
The S Visa (form I-854) is granted to aliens who 
have agreed to assist U.S. law enforcement in vari-
ous investigative procedures leading to the arrest 
of individuals in connection with illegal or terrorist 
activities.6  With the S Visa, the law enforcement 
agency with which the immigrant is cooperating 
needs to be the petitioner.  The law enforcement 
agency also assumes responsibility for the immi-
grant from the time of admission until departure.  If 
the immigrant supplies information to authorities 
that substantially contributes to a successful inves-
tigation or prosecution of a crime, they are quali-
fied for adjustment of status.  Also, if the immi-
grant’s information substantially contributes to the 
prevention of an act of terrorism, or to the appre-
hension of a person involved in terrorist activities, 
they are allowed to adjust their status under the 
rules.   
 

Asylum 
 
Persecution based on sexual orientation has been 
grounds for asylum in the U.S. since 1990 through 
(form I-589).7  However, the evidentiary require-
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ments for asylum applicants is much more strin-
gent than those applying through the Self-
Petitioning process, which, as noted, is not a rem-
edy available to same-sex couples.  The U.S. At-
torney General may grant asylum to non-citizens 
who have suffered and/or will suffer (well-founded 
belief) persecution in their home country on the 
basis of five internationally recognized grounds: 
race, religion, nationality, political opinion, or mem-
bership in a particular social group.8  In 1994, U.S. 
Attorney General Janet Reno officially opened the 
“social group” category up to gay and lesbian ap-
plicants seeking asylum in the U.S. by declaring a 
1990 decision to grant asylum to a gay Cuban 
man.9 

Numerous challenges arise for the GLBT immi-
grant population who seek asylum as a way to gain 
legal status in the U.S.  Asylum seekers must file 
their applications within one year of entering the 
U.S.  In limited circumstances, an applicant may be 
able to overcome the one year filing deadline by 
demonstrating to the satisfaction of the Attorney 
General either the existence of changed circum-
stances which materially affect the applicant’s eligi-
bility for asylum or extraordinary circumstances 
relating to the delay in filing an application within 
one year of the applicant’s last entry into the 
United States.10   
 
This harsh one-year rule was enacted April 1, 1997 
as part of the Illegal Immigration Reform and Immi-
gration Responsibility Act of 1996, pushed by the 
White House and Congressional Republicans in an 
effort to stiffen immigration regulations.11 

Cultural, social and economic constraints affecting 
the GLBT population generally impede their ability 
to flee from their home countries.  If an applicant 
decides to file an application based on asylum, he 
or she is forced to reveal to authorities and possi-
bly their peers, their sexual orientation.  Once the 
applicant decides to come forward with an asylum 
application based on sexual orientation, they ex-
pose themselves to deportation by Immigration 
Customs and Enforcement (ICE) if their application 
is denied. 

 
Persecution at the hands of groups or individuals 
other than the government, such as family mem-

bers, is rarely accepted as a reason for granting 
asylum.  The applicant not only must prove that 
persecution exists, but that there is nowhere in 
their home country they can go to avoid it.  It can 
also be very challenging to prove that an applicant 
was persecuted based on sexual orientation when 
he or she comes from a country with dictatorial 
governments that repress various groups of people 
because the applicant has to prove that he or she 
was persecuted because of his or her sexual iden-
tity.12 

There is still widespread prejudice against the 
GLBT community and many judges do not under-
stand the social ramifications the applicant might 
be experiencing.  Couple this with widespread in-
consistent decisions by judges in asylum cases 
and the GLBT immigrant community faces numer-
ous hurdles.  Legal representation for asylum ap-
plicants is even more troubling.  Since immigration 
law is civil law and not criminal, asylum-seekers 
are not guaranteed the right to an attorney.  Two-
thirds of asylum applicants are not represented by 
an attorney, which drastically diminishes the 
chances of an asylum application being granted.13  
Government data reveals that only 14% of those 
asylum-seekers without attorneys win the right to 
remain in the country.14 

Transgender Marriage Recognition 
  
Although a gay or lesbian DV victim cannot benefit 
from the immigration remedies available through 
the Self-Petition and Battered Spouse Waiver be-
cause their marriage is not recognized under fed-
eral immigration laws, a transgender individual 
may be able to benefit from the above applications 
if their marriage is recognized by their state.  In 
2004, Citizenship and Immigration Services (CIS) 
stated that it would recognize marriages for immi-
gration purposes where one or both of the spouses 
claim to be transgender.  The Board of Immigration 
Appeals (BIA) recognized as valid a marriage be-
tween a transgender woman and a non-
transgender man in North Carolina in Matter of 
Lovo.15  The decision stated that when a marriage 
with a transgender spouse is valid in the state 
where it was celebrated, it is valid for immigration 
purposes.16  In this decision, the State recognized 
the change of sex of the postoperative transsexual 
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and therefore considered the marriage a valid    
heterosexual marriage when she married a man. 

Conclusion 
 
If family unification is the core theme of U.S. Immi-
gration law and policy, then same-sex relationships 
should be recognized under immigration law so 
that gay and lesbian couples can remain together.  
Keeping same-sex couples apart works against the 
guiding principles of our immigration laws and does 
nothing but rip apart same-sex relationships.  This 
not only victimizes the immigrant partner, but the 
U.S. citizen or permanent resident is also harmed 
when confronted with losing a loved one. 
 
Beyond recognizing these relationships as legal 
and valid, if immigration law recognizes same-sex 
relationships, then gay and lesbian immigrants 
who are victims of domestic violence would also  
be able to benefit from the protections that were 
put into place to help immigrant victims of domestic 
violence who are in heterosexual relationships.  
Domestic violence does not only affect the hetero-
sexual world; it is equally present in same-sex rela-
tionships.  It is therefore imperative that same-sex 
couples be afforded similar protections that hetero-
sexual couples are granted instead of being cast 
aside and marginalized because of their sexual 
identity. 
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