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Stop Thief! 
The Bizarre Evaporating Food Stamp Phenomenon 

 
By Cathy Roberts 

During the spring of 2006, legal ser-
vices advocates in New York City 
encountered a baffling phenomenon 
which came to be known among 
public benefits listserv users as the 
“bizarre evaporating food stamp” is-
sue.  Although the mystery has not 
been completely solved (to our 
knowledge the scammers have not 
yet been caught, nor have the vic-
tims received any restored benefits 
for the months they did not receive 
food stamps), we can tell you how 
and why the phenomenon has been 
occurring.  We can also update you 
on specific steps that have been 
taken to provide better security to 
food stamp households. 
 
Here’s how the scam works: 
 
In a typical situation, “Jane,” a food 
stamp recipient, attempts to access 
her household’s monthly benefits, 
only to find out that there are no food 
stamps left in the account – they 
have mysteriously disappeared. 
 
Jane reports the theft of benefits to 
her local food stamp office.  Her 
worker tells her that nothing can be 
done to replace the missing benefits, 
but changing the PIN number should 
prevent this from happening in the 
future.  Jane dutifully changes her 
PIN number, but the next month the 
same thing happens again – the food 
stamp benefits disappear from her 
account before she has a chance to 
access them. 

Jane returns to the food stamp office.  
This time, HRA closes down her old 
food stamp account completely, and 
assigns her a new account number, 
benefit card and PIN number.  The 
worker tells Jane that she should be 
able to access her benefits the fol-
lowing month on her household’s 
normal issuance date.  However, 
when Jane goes to the grocery store 
that morning, the benefits once again 
have “evaporated.”  Finally, Jane is 
referred to HRA’s Bureau of Fraud 
Investigation (BFI) and given a spe-
cial temporary card, which stops the 
unauthorized withdrawals from recur-
ring.  However, the temporary card is 
valid for just a couple of months. 
 
It turned out that Jane is not alone.  
Other recipients have been victim-
ized by this particular scam, and their 
cases share some common themes.  
First, the thefts (accessing of bene-
fits) usually occur immediately after 
the benefits are put into the EBT ac-
count by HRA, just a few minutes 
after midnight on the household’s 
normal issuance date.  Second, the 
benefits are redeemed as “keyed” 
rather than “swiped” transactions – 
meaning that the household’s food 
stamp account number is manually 
keyed in instead of the normal proc-
ess of having the household swipe 
their benefit card at the point of sale.  
Additionally, some victims have had 
their wallets (including their benefit 
card and all their identification) stolen 

(Continued on page 2) 
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in the past.  Others have unwittingly given their ac-
count number and other personal information over 
the phone to someone claiming to be a govern-
ment employee and needing the account info “to 
make sure your food stamp account is working 
properly.” 
 
Thanks to sleuths like attorney Joe Davidson from 
Legal Services of the Bronx, it was discovered that 
not only had the scammers somehow gained ac-
cess to the affected households’ original food 
stamp account, but they were also able to figure 
out the household’s new account information be-
cause all renumbered accounts were assigned in a 
predictable sequence.  In other words, if you had 
the old account number, it was easy to figure out 
what the new account number would be.  And 
once the new account was opened, the scammer 
could simply call the customer service hotline and 
obtain a new PIN number on this new account (by 
claiming that they had simply forgotten their PIN).  
These nefarious individuals now had both the new 
account number and a new PIN number, and they 
also knew which day of the month the household’s 
next monthly allotment would be put into the EBT 
account.  They then trot off to a retailer who allows 
them to access the EBT account without an actual 
benefit card, via a keyed transaction, and drain the 
household’s account. 
 
To combat this phenomenon, OTDA has taken 
the following steps: 
 
(1) improving card security through a restricted or 
“locked” PIN.  A locked PIN cannot be changed via 
the EBT customer service hotline.  Instead, the 
household must appear in person at the food 
stamp office and present proper identification in 
order to change their PIN.  Locking the PIN has 
proven to be most effective in stopping the “bizarre 
evaporating benefits” phenomenon for individual 
households.  06 ADM-14 explains the restricted 
PIN procedures and contains a copy of the PIN 
restriction request form. 
 
(2) adding some additional language to the EBT 
customer helpline to remind households NEVER to 
give out their personal account information on the 
phone to anyone. 
 

 
(3) referring all these cases to BFI and USDA for 
investigation, with the aim of tracking down the cul-
prits. 
 
(4) exploring the possibility of changing its case 
renumbering system, so that a random – rather 
than predictable -- case number would be as-
signed after a household reports that their card (or 
benefits) have been lost or stolen. 
 
OTDA has also shared that the scammers are tar-
geting retailers as well as recipients, and as a re-
sult, USDA has sent a warning notice to the retail 
community. (See http://www.fns.usda.gov/fsp/
retailers/pdfs/EBT_Scams.pdf) 
 
While all of the above-listed initiatives are ex-
tremely positive, none of them addresses the issue 
of getting restored benefits for victimized house-
holds.  OTDA has taken the position that there is 
no authority in the federal regulations (7 CFR 
274.6) to issue replacement food stamp benefits in 
these circumstances. 
 
The Empire Justice Center and other advocacy 
organizations are monitoring this situation, and we 
will keep you abreast of any new developments.  In 
the meantime, if you are working with a household 
who has been victimized by this scam, you should 
advise them to immediately get a PIN lock on their 
account. 

(Continued from page 1) 
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The Office of Temporary and Disability Assistance (OTDA) recently issued a GIS message to the local dis-
tricts informing them of the increase in the federal minimum wage and the effect of that increase on the 
Food Stamp Program. 
 
There are two consequences for food stamp recipients following from the increase in the minimum wage, 
both related to employment requirements.  The first is that food stamp recipients who are currently exempt 
from the work rules based on the fact that their earnings equal at least 30 times the federal minimum wage 
must have their exemption re-examined at the next client contact or recertification.  In order to remain ex-
empt, they must either be working at least 30 hours a week or be receiving weekly earnings of at least 30 
times $5.85, or $176.50 a week.  If they no longer meet these thresholds and there is no other basis on 
which they qualify for a work exemption, they must be notified that they are subject to food stamp employ-
ment requirements. 
 
The second consequence, not addressed in the GIS message is connected to the voluntary quit provision.  
In those limited situations where the local districts apply the minimum wage equivalence test when deter-
mining whether someone has quit a job or voluntarily reduced their hours without good cause, they must 
use the new figure. 

Changes in EBT Customer Services Helpline 
 

By: Cathy Roberts 

As a cost-saving measure, OTDA has discontinued pay-
phone access to the EBT toll-free customer service helpline 
(1-888-328-6399) effective August 15, 2007.  Beginning on 
that date, the helpline will no longer accept calls from pay-
phones.  The helpline is generally used to check on account 
balances and to change PIN numbers. 
 
Households can still access the helpline from a regular or 
cell phone.  Most authorized food retailers will also allow 
households to check their account balance before they be-
gin shopping, either at the checkout lane or through the cus-
tomer service desk.  Additionally, households with internet 
access can now check their TA and FS balances or change 
their PIN number online at www.ebtaccount.jpmorgan.com. 
 
During this spring, OTDA sent notices to all recipients about the change in payphone access, and there is 
an announcement about the change posted on OTDA’s website at http://www.otda.state.ny.us/ebt/
default.htm  

Federal Minimum Wage Affects Food Stamp Program 
 

By: Barbara Weiner 
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MKB v. Eggleston Settled: 
Court Retains Jurisdiction Over Action for Four Years  

for Monitoring & Enforcement 
 

By Barbara Weiner 

On December 13, 2005 a class action lawsuit was 
filed in the U.S. District Court, Southern District of 
New York, on behalf of a class of lawful immigrants 
whose applications for assistance had been sys-
tematically and unlawfully denied by the Human 
Resources Administration (HRA).  MKB, et al. v. 
Eggleston, et al., 05 Civ, 10446.  The New York 
State Department of Health and the Office of Tem-
porary and Disability (OTDA) were also named as 
defendants for their failure to properly supervise 
and adequately train HRA workers responsible for 
making immigrant eligibility determinations. More 
specifically, the lawsuit alleged that the applica-
tions of battered immigrants with family or self-
petitions pending before the U.S. Citizenship and 
Immigration Service (USCIS), considered “qualified 
immigrants” under federal law for the purpose of 
public benefit eligibility, were being routinely de-
nied benefits because of computer system inade-
quacies, incorrect and misleading policy guidance 
and training by the State agency defendants and 
inadequate supervision of front-line workers.  In 
addition to battered qualified immigrants, the law-
suit also represented immigrants residing under 
color of law (PRUCOL) many of whose applica-
tions had also been routinely denied. 
 
On February 16, 2006, finding that plaintiffs were 
likely to succeed on the merits, Judge Rakoff of the 
Southern District issued a Preliminary Injunction 
and Order requiring the defendants, particularly 
HRA, to begin taking corrective measures even in 
advance of the fact finding hearing scheduled for 
March of that year.  On August 29, 2006 Judge 
Rakoff issued an 83 page decision certifying the 
plaintiff class as defined in the complaint, recon-
firming the relief ordered in the preliminary injunc-
tion as well as relief subsequently sought by plain-
tiffs. MKB v. Eggleston, 445 F.Supp.2d 400 
(S.D.N.Y. 2006);see also “New York’s Southern 
District Provides Relief to Battered Immigrants”, 
LSJ, October 2006.  In the several months follow-
ing the Court’s Order, the parties hammered out a 
settlement agreement, which was finalized on 

January 12, 2007.  On June 6, 2007 the Court ap-
proved the settlement reached by the parties and 
judgment was entered on July 16, 2007. 
 

TERMS OF THE SETTLEMENT 
 
General Injunctive Provisions 
 
Under the agreement, HRA is enjoined from deny-
ing, discontinuing or reducing the federal and/or 
state benefits of class members based on immigra-
tion status.  Class members are defined as 
“battered spouses and battered children of US citi-
zens or lawful permanent residents who are Quali-
fied Aliens as defined in 8 USC § 1641(c)(2); their 
immigrant children or, in the case of battered chil-
dren, their immigrant parents, provided that they 
too are Qualified aliens as defined in 8 USC § 
1641(c)(2); lawful permanent residents who have 
been in that status for less than five years; and 
persons who are Permanently Residing Under 
Color of Law (PRUCOL).”   
 
The agreement contains special provisions with 
regard to Social Security Numbers. While class 
members must cooperate with the requirement to 
apply for Social Security Numbers (SSN), if the 
SSN is denied or the class member affirms that the 
Social Security Administration (SSA) refused to 
even take her application for an SSN, the class 
member must be provided with Safety Net and/or 
state funded Medicaid.  Class members cannot be 
required to re-apply for an SSN unless the immi-
gration status of a class member changes, for ex-
ample, if a battered immigrant with a prima facie 
determination of eligibility for approval of her self-
petition is granted deferred action and employment 
authorization. HRA workers are required to give 
each immigrant who is being sent to SSA to apply 
for an SSN a referral letter that describes the 
benefit for which the class member is eligible, in-
cluding whether it is a federal or state benefit, and 
confirms that the individual is otherwise eligible for 

(Continued on page 24) 
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Creating Assets, Savings and Hope 
 

By Rita Eygabroad 

Legal Services Journal August 2007 

What is C.A.S.H.?  Creating Assets, Savings and 
Hope (C.A.S.H.) is a community coalition of more 
than 30 organizations working together to improve 
the financial well-being of low-income working 
families in Monroe County.  C.A.S.H. was initiated 
by the United Way of Greater Rochester in 2002.  
The success that C.A.S.H. has realized is directly 
related to the unique collaboration of diverse sec-
tors of the community, including banks and credit 
unions, credit counseling agencies, local govern-
ment, local foundations, academic institutions, and 
human service agencies.  Empire Justice Center 
assumed the operating responsibility for C.A.S.H. 
in June, 2007.  (Note: Many other EITC/Asset 
Building initiatives within NY State and around the 
country have also adopted the name C.A.S.H.) 
 
C.A.S.H. helps working families get, keep and 
grow their money by: increasing incomes through 
greater use of the Earned Income Credit; minimiz-
ing unnecessary financial erosion by offering alter-
natives to predatory practices; and maximizing  
financial assets through financial education, credit 
repair, matched savings, and home ownership. 
 
Why C.A.S.H.?  The federal Earned Income Credit 
(EIC or EITC) was first introduced in the 1970’s 
and has grown in significance with changes in the 
tax code.  It is a refundable tax credit offered to low 
income working families to reward them for work 
and to help lift them out of poverty.  In 2006, a 
married couple with two or more children, who 
earned between $11,300 and $16,850 was eligible 
for a federal EIC of $4,536, and a NY State EIC of 
$1,361 – a total of $5,897 in refundable tax credits.  
 
The IRS has estimated that 15% to 20% of the 
households who are eligible for  EIC do not claim 
it.  In Monroe County, this could mean as much as 
$20 million in unclaimed tax credits. 
 
C.A.S.H. works to spread the word about EIC to 
potentially eligible households.  The coalition also 
helps these families claim all of their tax credits by 
offering free income tax preparation services and 
free electronic filing.  In addition to avoiding paid 
preparer fees averaging about $200 per return, 

these families avoid the temptation to purchase 
high cost refund anticipation loans offered by many 
paid preparers. 
 
Beyond tax returns: Families who come to 
C.A.S.H. sites during tax season have the opportu-
nity to connect with many other community        
resources and services designed to help them 
make the most of their money.  Prior to meeting 
with their volunteer tax preparer, each client      
reviews information regarding their financial inter-
ests and needs with a volunteer C.A.S.H. Advisor.   
These volunteers are trained to provide clients with 
information on savings programs, affordable health 
care, financial education programs, food stamps, 
inexpensive refurbished computers, free credit  
reports, job counseling services, and more.  
C.A.S.H. advisors also help unbanked families 
open fee-free, no minimum deposit bank accounts 
while they are at C.A.S.H. sites – creating the op-
portunity to take advantage of direct deposit of 
their tax refund, and reducing their dependence on 
expensive alternative providers of financial        
services who may engage in predatory practices. 

 
In addition to these ser-
vices provided during tax 
season, the coalition offers 
the C.A.S.H. Coach      
Program. This program 
helps individuals and fami-
lies develop or enhance 
their financial management 
skills.  Volunteer coaches 
are matched with individu-
als or families who are 
committed to improving 
their financial situations. 
Together, they work to   
determine a financial goal 
to be reached, and the 
coach helps their client 
stay on track to achieve 
their goal.  The coach and 
the client meet one-on-one 

(Continued on page 6) 

During the 
2006/2007 tax  

season, more than 
500 volunteers,   

in 16 different     
locations, helped 

12,218 house-
holds receive 

$17.4 million in 
federal and state 

tax refunds, of 
which $9.3 million 
was a result of the 

Earned Income 
Credit. 
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for 9-months to review progress and identify next 
steps. 
 
C.A.S.H. Results to Date:  Since 2002, C.A.S.H. 
has operated free income tax preparation centers 
throughout the community – since that time, more 
than 27,000 families have received services at 
C.A.S.H. sites.  During the 2006/2007 tax season, 
more than 500 volunteers, in 16 different locations, 
helped 12,218 households receive $17.4 million in 
federal and state tax refunds, of which $9.3 million 
was a result of the EIC.  More than 1,000 clients 
took advantage of the opportunity to download 
their credit report for free while they were at a 
C.A.S.H. site; financial professionals were avail-
able to assist with review of the reports.  Approxi-
mately 300 bank accounts were opened for clients 
at C.A.S.H. sites.  Hundreds of referrals were 
made to the YWCA for assistance with food stamp 
eligibility screening and the application process, 
and hundreds more were referred to facilitated en-
rollers for assistance with applying for public health 
insurance programs.  
 
The C.A.S.H. Coach program has graduated two 
groups of participants.  More than 30 families have 
completed the C.A.S.H. coach program.  Success 
stories include reducing credit card debt by thou-
sands of dollars, surpassing savings goals, suc-
cessfully balancing check books for several 
months in a row, and collaborating with coworkers 
to improve spending habits. 

 
C.A.S.H. has been recognized nationally as a 
leader and best practice model for EITC initiatives.  
The Brookings Institution reported that in 2005 (tax 
year 2004), Rochester ranked second among the 
100 largest metro areas in central city market 
share of EITC returns prepared by volunteers 
(8.3%) and eighth in suburban market share 
(2.6%). 
 
The work of the coalition is dependent upon the 
dedication of community volunteers who give of 
their time and talents to help working families in 
our community.  Volunteers can serve in a variety 
of roles – as a front desk manager and greeter, a 
C.A.S.H. advisor, a C.A.S.H. coach, or a tax pre-
parer.  Bilingual volunteers are also needed – es-
pecially those who can speak Spanish, and those 
who are skilled in ASL.  If you are interested in vol-
unteering with C.A.S.H., please contact Candice 
Lucas, (585) 295-5733, clucas@empirejustice.org.  
If you have any other questions about C.A.S.H., 
please contact Rita Eygabroad, (585) 295-5732,                
reygabroad@empirejustice.org. 

(Continued from page 5) 
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Empire Justice 2007 Board 
 

By Anne Erickson 

Legal Services Journal August 2007 

Empire Justice is pleased to announce the election of new Board Members and Officers. We are very ex-
cited to welcome new members and officers, to offer thanks to those continuing to serve and to wish our 
departing Board members all the best.  

 
Paula Johnson, of Syracuse University School of Law, and Jack O’Connell, most recently of the Health 
and Welfare Council of Long Island have both joined the Board as new members this year.  We look for-
ward to their input and involvement.  

 
Unfortunately, due to term limits and other constraints on their time, Empire Justice also said goodbye to 
several long-term and committed Board Members: Tom Maligno, Amy Christensen, Keith St. John, Bar-
bara Finkelstein and Jim Lytle. These individuals have been loyal supporters of Empire Justice for many 
years, and their presence on the Board will be greatly missed.  

 
Please join in welcoming our new members, celebrating the leadership of our current members, and in 
thanking our departing members for their support. 
 

2007 Empire Justice Center Board Members and Officers: 
 

 
Board Chair       Rene Reixach, Esq. 
James C. Moore, Esq.     Woods Oviatt Gilman LLP 
Harter, Secrest & Emery LLP 
 
Vice Chair        Hon. Andrea Pheonix 
JoAnn Smith      Nassau County District Court 
Family Planning Advocates of NYS    
 
Secretary        Paula C. Johnson, Esq. 
Maggie R. Robb, Esq.     Syracuse University College of Law 
Trevett, Cristo, Salzer & Andolina, P.C. 
 
Treasurer        John T. O’Connell, Special Advisor 
Daan Braveman, Esq.     Nassau University Medical Center 
Nazareth College 

 
All members serve on a voluntary basis; affiliations are indicted for informational purposes only 

New Board Members 
 
Paula C. Johnson, Professor 
 
Paula C. Johnson is professor of law at Syracuse University College of Law. She currently serves as co-
president of the Society of American Law Teachers (SALT), a national organization of approx. 800 law pro-
fessors. She received her B.A. from the University of Maryland, College Park; her J.D. from Temple Uni-
versity School of Law; and her LL.M. from Georgetown University Law Center. At Syracuse, she teaches 
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criminal law, criminal procedure, voting rights, pro-
fessional responsibility, and a seminar on women 
in the criminal justice system.  She also has taught 
at the University of Arizona, the University of Balti-
more, and Northern Illinois University.  
 
She has written and spoken extensively on matters 
of race, gender and law in academic arenas, the 
popular press, and community forums. At Syracuse 
University, Prof. Johnson serves on a broad range 
of College of Law and University committees. She 
currently serves on the Chancellor’s Search Com-
mittee, and has served as co-chair of Sistaprof, an 
organization of Africana women professors at 
Syracuse University, and served as co-chair of the 
S.U. Senate’s Lesbian, Gay, Bisexual and Trans-
gendered (LGBT) Concerns Committee.  Her pub-
lic service has included membership on the boards 
of the Hiscock Legal Aid Society, the Center for 
Community Alternatives, and the Battered 
Women’s Justice Project National Advisory Com-
mittee.  
 
In 2003, she received the Unsung Heroine Award 
from the Syracuse University Martin Luther King, 
Jr. Awards Committee, and the Woman of the Year 
Award from the Syracuse University African Ameri-
can Male Congress. 
 
Jack O’Connell, Special Advisor  

 
Jack O’Connell, a long-time anti-poverty advocate, 
began working at the Health and Welfare Council 
on March 1, 1976. He served as the Council's ex-
ecutive director from 1988 until his recent depar- 

 
ture to become a special advisor to the President 
of Nassau University Medical Center where he will 
focus is advocacy on access to health care.  Dur-
ing his tenure at the Health and Welfare Council, 
he worked tirelessly to develop collaborations 
among Long Island's health and human services 
providers, initiating many programs such as the 
Child/Family Health Plus Facilitated Enrollment 
Program and the Fight for Families Coalition. Other 
programs he initiated included the Long Island  
 
Children’s Project – a joint project with the Chil-
dren’s Defense Fund, the Long Island Earned In-
come Tax Credit Campaign, the Long Island 
Health & Human Services Annual Legislative Re-
ception and the Long Island Unmet Needs Round-
table. 
 
He was honored for his advocacy work in child 
care in 2005 by both The Child Care Council of 
Suffolk and Hi-Hello Child Care Center as their 
Child Care Advocate of the Year and in 2001 by 
Family & Children’s Association with the David  
Kadane Memorial Award for Advocacy. In 2001 he 
also won the Long Island’s United Way’s Hank 
Pearson Humanitarian Award. The Long Island 
Progressive Coalition acknowledged him with the 
Paul Gutierrez Award for dedication to the Rights 
of those in Need in 2000. In addition, he has been 
honored for his humanitarian and community work 
by The Interfaith Nutrition Network in 1995, The 
Nassau Chapter of the National Association for 
Social Workers in 1994, The New York State-LI 
Chapter- Public Health Association in 1993 and 
The Nassau League of Women Voters in 1992. 

(Continued from page 7) 

2007 Board—continued 
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The community-wide effort to eliminate childhood 
lead poisoning in Monroe County is showing great 
success.  Figures released by the Monroe County 
Department of Health show that the number of chil-
dren poisoned 1 in the county has been reduced 
from just under 1,300 per year in 2000, to 571 in 
2006.  This reduction puts Monroe County on tar-
get to end lead poisoning by 2010, the goal set at 
a community-wide lead summit in 2003. Attorneys 
from Empire Justice Center and Monroe Co. Legal 
Assistance Center, the Rochester Office of LawNY, 
have played key roles in the effort. 
 
The effort began in 2000 with the formation of a 
community wide coalition to reduce lead poisoning.  
A Rochester elementary school principal had dis-
covered that 41% of incoming students in his inner 

city school were affected by lead poisoning.  He 
had built a community health center at the school 
and, working with a pediatrician from the health 
center, had discovered that lead poisoning reduces 
IQ and creates learning difficulties that make it 
much harder to learn to read.  Lead poisoning of-
ten causes easy distractibility and poor impulse 
control (so children act like they have ADHD), poor 
judgment and planning skills, as well as causing a 
host of life long health problems.  Children who are 
lead poisoned are eight times more likely to fail to 
graduate from high school than children who are 
not poisoned and controlling for socio-economic 
factors are 20% to 30% more likely to engage in 
juvenile crime than students who are not poisoned. 
 

(Continued on page 10) 

Elimination of Childhood Lead Poisoning in  
Monroe County on Target for 2010 

 
By Bryan Hetherington 
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Empire Justice attorneys were asked to join the 
coalition because we had worked with the school 
principal on a committee following our special edu-
cation reform lawsuit and he had come to recog-
nize that the lead poisoning problem was not solv-
able without some real systems change advocacy.   
The initial coalition consisted mainly of community 
activists and neighborhood leaders; physicians, 
and nurses; educators; environmental and public 
health scientists from the University of Rochester; 
city and county health and housing staff; lead risk 
assessors; some landlords and the attorneys from 
Empire Justice Center and Monroe County Legal 
Assistance.  The coalition incorporated and set up 
a governance system that ensured that important 
decisions required broad support from all constitu-
encies to be approved. 

 
It quickly became clear that the community was 
clueless about the extent of the lead poisoning 
problem and its harm to children.  There was a real 
belief among many that the problem had been 
solved in the 1960s.  The few community leaders 
who understood there was a problem, were pretty 
much unanimous in their belief that it was such a 
large and expensive problem to solve, that there 
was no point really trying. 

 
The Coalition decided it 
needed to reverse these 
perceptions in order to 
succeed in changing pol-
icy. It received a grant 
from Kodak to hire a part 
time Communications Di-
rector to help change pub-
lic understanding of this 
issue.  Past efforts had 
been focused on asking 
within the existing policy 
framework what could 
people of good will do to 
reduce the amount of poi-
soning.  The nation has a 
public health goal of end-
ing lead poisoning by 
2010 but no one locally 
was asking what it would 

actually take to do that.  The Coalition adopted as 
its goal ending lead poisoning in Monroe County  

 
by 2010.  Coalition 
vo lun teers  then 
looked at what would 
have to happen in 
order to end lead poi-
soning by 2010.  It 
found that city, 
county, state and na-
tional policies needed 
to change and cre-
ated a policy agenda.  
It also recognized 
that two local policy 
changes would have 
the greatest effect on 
reducing the number 
of children poisoned. 

 
The Coalition adopted a primary prevention ap-
proach, that is, it sought policies that prevent poi-
soning in the first place.  It believed that the two 
most important changes in policy to reduce poison-
ing would be: 
 

1. to add lead safety screening to the existing 
pre-move in inspections for families receiv-
ing public assistance where the landlord 
was seeking direct payment of the rent; and 

2. a city ordinance requiring inspection of all 
rental housing, as part of the periodic Cer-
tificate of Occupancy process and on de-
mand or complaint by tenants or others act-
ing on behalf of the tenants. 
 

Where lead poisoning is likely to occur is actually 
predictable.  Most homes built prior to 1960 con-
tain some lead paint 2 , and most built before 1940 
contain a good deal of it.  When those homes are 
well maintained lead poisoning is rare, and is usu-
ally the result of home renovations that were not 
done using lead safe work practices.  The vast ma-
jority of the housing stock in Rochester was built 
before 1940.  However, when Empire Justice Cen-
ter  attorney Mike Hanley mapped 15 years of lead 
poisoning location data, it became clear that the 
poisoning was highly concentrated in the low in-
come neighborhoods with deteriorating low income 
rental housing, not older neighborhoods with well 
maintained housing. 

(Continued from page 9) 

(Continued on page 25) 

Lead Poisoning—continued 

The Coalition 
adopted as its goal 

ending lead poison-
ing in Monroe 

County by 2010.  
Coalition volunteers 
then looked at what 
would have to hap-
pen in order to end 
lead poisoning by 

2010.  If found that 
city, county, state 
and national poli-

cies needed to 
change and created 

a policy agenda. 
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On July 13, 2007 the Centers for Medicaid and 
Medicaid Services (CMS) of the Department of 
Health and Human Services (HHS) published the 
Final Rule implementing the 2005 Congressionally 
enacted requirement in the Deficit Reduction Act 
(DRA) that Medicaid applicants and recipients pro-
vide “satisfactory documentary evidence of their 
citizenship.”  See 72 Fed. Reg. 38662, et seq., 
published Friday, July 13, 2007.  Prior to the 2005 
DRA provisions, attestation of US citizenship had 
been sufficient.   
 
Until the 2005 change in law, most states did not 
require the submission of proof of citizenship 
status.  However, because New York had always 
required verification of citizenship status, it has not 
experienced the Medicaid enrollment declines that 
many other states have reported with the imple-
mentation of these new citizenship verification re-
quirements.  See GAO Report, “States Reported 
That Citizenship Documentation Requirement Re-
sulted in Enrollment Declines for Eligible Citizens 
and Posted Administrative Burdens,” June 2007.  
Nevertheless, New York is likely to be adversely 
affected like all other states by the federal require-
ment that documents be originals or certified cop-
ies and the requirement that, in addition to submit-
ting documents evidencing citizenship status, 
Medicaid applicants must also provide proof of 
identity unless they present primary evidence of 
citizenship.  (The new rule creates a hierarchy of 
second, third and fourth level documents of proof 
of citizenship.)  Primary evidence is narrowly de-
fined as a US passport, a Certificate of Naturaliza-
tion or a Certificate of US citizenship. 
 
In October, 2006, we reported on the intricate and 
complicated set of rules issued on an interim basis 
by CMS that listed the type of documentary evi-
dence of citizenship that would be acceptable.  
See “New Federal Medicaid Rules Require Verifi-
cation of United States Citizenship,” LSJ October 
2006.  Not much has changed in the Final Rule in 
spite of the over 1400 public comments received 
by CMS, mostly critical of the extreme complication 

and unnecessary rigidity of the new rule.  This arti-
cle will address only those few changes that have 
been made since the publication of the interim rule. 
 

Medicaid Coverage for Newborns  
and Children in Foster Care 

 
In the Interim Rule, CMS instituted a new policy 
that citizen children born to mothers who were 
without legal status or who were legal residents for 
less than five years must first have a Medicaid ap-
plication filed on their behalf and meet the require-
ments of citizenship verification in the new rule be-
fore being eligible to receive Medicaid.  CMS has 
now abandoned that extremely unpopular position 
and provides one year of Medicaid eligibility to 
newborns whose mothers were in receipt of Medi-
caid at the time of their birth provided she remains 
eligible for Medicaid (or would remain eligible if she 
were pregnant) and the child is a member of her 
household.  See Final Rule 435.117, 72 Fed. Reg. 
368662, at 38690.  The impact in New York will be 
minimal since it was one of the states that refused 
to implement the earlier policy.  However, as a re-
sult of the change, New York will be able to receive 
federal reimbursement for the Medicaid benefits 
automatically provided to newborns. 
 
The Final Rule also adds children who are in foster 
care and who are assisted under Title IV-B of the 
Social Security Act and individuals who are recipi-
ents of foster care maintenance or adoption assis-
tance payments under Title IV-E of the Act to the 
list of individuals eligible for Medicaid without pro-
viding verification of citizenship status. 
 
These exemptions from the citizenship verification 
requirement are in addition to those groups who 
had already been exempted under the Interim 
Rule, including SSI recipients, individuals receiving 
disability insurance benefits under Title II of the 
Social Security Act and Medicare recipients. 
 
 

(Continued on page 12) 

Health & Human Services Publishes Final Rule on 
Verification of Citizenship for Medicaid 

 
By Barbara Weiner 
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Third Party Affidavits 
 
The Interim Rule provided for the submission of 
affidavits as verification of the US citizenship status 
of a Medicaid applicant if nothing else is available.  
If affidavits are used, documents verifying identity 
must also be submitted.  The affidavits must be 
based on personal knowledge and only one of the 
affiants can be a relative.  The affiants must pro-
vide verification of their own US citizenship and 
identity.  The only loosening of these requirements 
under the Final Rule is that the affidavits do not 
have to be notarized.    
 
Expansion of Documents to Verify Citizenship 

 
The list of documents verifying citizenship was ex-
panded to include religious records recorded in the 
U.S. within three months of birth (this does not in-
clude entries in family bibles) and early school re-
cords showing a U.S. place of birth.  These are 
considered third level documents and so cannot be 
used if second or first level documents are avail-
able.  As with all documents not included in the 
first level, documents establishing identity must 
also be provided. 
 
In response to several comments pointing out that 
the Department of State accepts census records 
for proof of citizenship, CMS added census re-
cords as a fourth level document.  Apparently, cen-
sus records from 1900 through 1950 provide citi-
zenship information.  
 
In a narrowing of the interim rule, the Final Rule 
clarifies that, in order to qualify as evidence of citi-
zenship, institutional admission papers from a 
nursing facility, skilled care facility or other institu-
tion that indicates a U.S. place of birth must have 
been created at least 5 years before the initial ap-
plication date in order to be accepted as evidence 
of citizenship. 
 

Documents Verifying Identity 
 
Unless an applicant for Medicaid provides a pass-
port, a Certificate of Naturalization or a Certificate 
of Citizenship, he or she must also provide original 
or certified copies of documents evidencing iden-
tity.  In cases where government identity docu-

ments containing a photograph of the individual, 
like a driver’s license, are not available, the list of 
alternative documents has been expanded to in-
clude high school and college diplomas from ac-
credited institutions (including GED and high 
school equivalency diplomas), marriage certifi-
cates, divorce decrees, property deeds and titles 
and employee ID cards.  However, these are con-
sidered corroborating documents rather than pri-
mary evidence of identity and therefore three or 
more of these types of documents must be pro-
vided to prove identity.  CMS clarified that recently 
expired identity documents may be relied upon as 
long as there is no reason to believe that the docu-
ment does not match the individual. 
 
With respect to children, for those under 16 years 
old, a clinic, hospital or school record may be ac-
cepted.  School records may include nursery or 
daycare records and report cards, but only if veri-
fied by the issuing school.  If none of these docu-
ments are available, an affidavit on behalf of a 
child signed by a parent, guardian or caretaker 
relative stating the date and place of birth of the 
child can be accepted.  An affidavit may also be 
accepted in places where school ID cards and driv-
ers licenses are not available to children under 18,. 
 
For purposes of verifying the identity of institution-
alized individuals or those in residential care facili-
ties, if no other document is available, the Final 
Rule clarifies that an identity affidavit by a residen-
tial care facility director or administrator on behalf 
of an institutionalized individual in the facility is ac-
ceptable.  Like all affidavits offered to meet the 
identity and citizenship requirements, it need not 
be notarized but must be signed under penalty of 
perjury. 
 

Use of Cross Matches with Records  
from Other Government Data Bases 

 
In the Final Rule, CMS responds to the requests 
raised during the public comment period asking for 
the kinds of data matches that would be accept-
able verification in lieu of paper documents.  CMS 
will permit use of the SAVE system for verification 
of naturalization but the applicant must still supply 
a form of identification since SAVE does not main-
tain photographs. 

(Continued from page 11) 

(Continued on page 13) 

Citizenship for Medicaid—continued 
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Generally, CMS will not permit the use of data sys-
tems to prove citizenship but they can be used to 
verify identity.  The databases identified by CMS 
that could be used for verification of identity in-
clude the Child Support programs, PARIS (a data-
base identifying the public benefit an individual re-
ceives), Department of Veteran’s Affairs database 
and the Food Stamp database.  CMS notes that 
with respect to the Food Stamp database, USDA 
had issued specific policy guidance subsequent to 
the imposition of citizenship verification require-
ments in the Medicaid program, reminding food 
stamp agencies that the food stamp program only 
requires attestation of citizenship, not verification, 
unless citizenship is questionable.  
 

Additional Clarifications in the Final Rule 
 
Conversations with state Medicaid officials indicate 
that, so far, the interim citizenship verification rules 
have not had the negative impact in this state that 
they have had in many other states because New 
York has always required citizenship verification.  
However, New York has never required the sub-
mission of original or certified copies and this CMS 
requirement may well create difficulties here. In 
addition, the Final Rule contains some 
“clarifications” that will impact New York as well.  
Contrary to the urgent request of many commenta-
tors, CMS will not provide federal reimbursement 
for Medicaid provided to an individual before the 
citizenship and identity documents required under 
the new rule are actually submitted.  Furthermore, 

states are not provided with the flexibility of author-
izing “good cause” exceptions to the citizenship 
and identity verification requirements.  States are 
required to assist individuals who “due to a physi-
cal or mental impairment” are unable to comply 
with the new requirements. 
 
CMS has also made it clear that federal reimburse-
ment will not be available for Emergency Medicaid 
or SCHIP provided to Medicaid applicants during 
the time that they are trying to obtain citizenship 
and identity documents to provide to the agency. 
 
One final observation about the impact of the rule 
on the provision of Medicaid to New York-
ers....These federal rules only restrict the availabil-
ity of federal reimbursement for Medicaid provided 
to U.S. citizens.  New York has its own obligations 
under its constitutional mandate to provide aid and 
care to the needy without the imposition of require-
ments that have nothing to do with need.  Pursuant 
to that obligation, New York has been ordered by 
the courts to provide Medicaid to immigrants who 
are permanently residing under color of law and to 
permanent residents in the country for less than 
five years, even though no federal reimbursement 
is available for these categories.  Where an individ-
ual is unable to provide the documents demanded 
under the federal rule and there is no real question 
about his or her citizenship status or identity, New 
York’s constitutional obligations may well require 
that Medicaid assistance be provided, regardless 
of the availability of federal reimbursement.  

(Continued from page 12) 

Citizenship for Medicaid—continued 

GAO Launches Improved Website 

The Government Accountability Office (GAO) recently announced it’s newly redesigned Web site, 
www.gao.gov.  The updated site makes the agency’s work easier to find and it better explains what GAO is 
and what it does.  Some of the new features include a prominent dynamic display of GAO’s latest prod-
ucts, a streamlined “In the Spotlight” section, and a new “Key References” section with links for site visi-
tors. 
 
Based on user feedback comments, the site is now easier to navigate so visitors have better options to 
help them find what they are looking for.  The GAO anticipates further improvements to the site in the fu-
ture.  In addition, GAO products, including reports and testimonies will continue to be posted daily. 
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Legal Services Offices with significant numbers of 
elderly or disabled clients have likely noticed that 
households of two on Medicaid have been strug-
gling with increases in their spenddown amounts.  
In fact, beginning on January 1, 2006, the New 
York State Department of Health (NYSDOH) low-
ered, and capped, the Medicaid income eligibility 
level for households of two at a level below New 
York’s SSI program. 
 
This year, although a household of two receiving 
SSI qualifies for Medicaid with monthly income of 
$1,038, an SSI-related couple will need to spend 
their monthly income down to $900 before Medi-
caid will be available. 
 
In December of 2006, Empire Justice Center and 
Legal Services of Central New York filed a class 
action complaint in Monroe County State Supreme 
Court on behalf of SSI-related individuals and cou-
ples in need of Medicaid services.  The case,    
Blair v. Novello,  Index No.15486-06, challenges 
the lower eligibility level under both Article XVII of 
the New York State Constitution, which prohibits 
the state from denying assistance or care to indi-
viduals it has classified as needy, and state and 
federal due process protections.  Pleadings are 
available on the Online Resources Center. 
 

A Long and Tortuous Process 
 
According to documents filed by NYSDOH in Blair, 
the reduction in eligibility levels was a result of 
conversations between NYSDOH and the Centers 
for Medicare and Medicaid Services (CMS) during 
former Governor Pataki’s administration.  Con-
cerns about the potential loss of federal matching 
dollars led to a technical amendment during the 
2005 legislative session that triggered the reduc-
tion in program eligibility for SSI-related individuals 
and couples.  Empire Justice began conversations 
with NYSDOH in 2005 about a different strategy 
for retaining federal dollars – a disregard strategy 
that could gain approval from CMS without penaliz-
ing SSI related individuals and couples. 

Protracted discussions with NYSDOH finally 
gained momentum following the Blair filing and af-
ter Governor Spitzer took office.  In January of 
2007, NSYDOH submitted language for another 
legislative amendment, which was approved as 
part of the 2007 budget and provided the Depart-
ment with the authority to bring the eligibility level 
for SSI-related Medicaid recipients up to the same 
level as that for SSI recipients.  On June 28, of 
2007 NYSDOH submitted its proposal for raising 
the Medicaid income level to CMS for approval. 
 

The End May be Near 
 
Unless CMS stops the clock by submitting ques-
tions, federal approval or disapproval will issue in 
late September.  Meanwhile, Empire Justice and 
Legal Services of Central New York have made 
significant progress toward the terms of a final set-
tlement of the Blair case, which would end the dis-
parity in access to Medicaid for SSI related indi-
viduals and couples.  If you have SSI-related cli-
ents who are struggling with spenddown amounts, 
please contact Trilby de Jung in the Rochester of-
fice of Empire Justice (1-800-724-0490, X 5722), 
for further information. 

NYSDOH Takes Steps to End Disparity in Access to  
Medicaid for SSI-Related Individuals and Couples 

 
By Trilby deJung 
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Department of Labor Establishes  
Bureau of Immigrant Workers’ Rights 

As announced by the Department of Labor, recent 
developments are addressing the growing needs 
of immigrant workers in New York State by estab-
lishing a Bureau of Immigrant Workers’ Rights.  
This Bureau will serve as the organizational home 
base for issues affecting the immigrant workforce.   
 
The Bureau will work both externally, with advo-
cacy groups and the public, and internally, within 
the Department, to ensure that the Department is 
responsive and accessible to immigrant workers.  
The Bureau will provide a single point of contact 
for advocacy groups, both to receive their input, 
and also to serve as a referral source within our 
agency for the target population, directing people 
to the proper programs for workers’ rights.  Inter-
nally, the Bureau will analyze each of the Depart-
ment’s programs and review new and existing poli-
cies to assess ways in which each program could 
be more responsive to immigrant workers’ needs.   
 

The Bureau will also be responsible for implement-
ing policies and procedures across program lines 
to help the Department more effectively meet the 
needs of immigrant workers.  The Bureau has staff 
both in Albany and in New York City and can be 
reached at 212-352-6243. 
 
Immigrant Community Liaisons will serve as the 
first point of contact for community groups.  They 
will conduct outreach to advocacy and immigrant 
groups, to inform them of the Department’s pro-
grams, and will assist groups in bringing matters to 
the Department’s attention.  They will also assist 
the staff of the Department in determining ways to 
be more responsive to immigrant workers’ needs.  
The Immigrant Community Liaisons will report to 
the Director of the Bureau of Immigrant Workers’ 
Rights.  To view the May 2007 press release go to 
http://tinyurl.com/2n7j3w. 
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The Rochester and Albany offices of Empire Jus-
tice Center have been fortunate to have several 
summer interns working on a variety of projects. 
Four Interns came through the Law Students in 
Action Project, created by an AmeriCorps/Equal 
Justice Works grant awarded to the Legal Assis-
tance of Western New York, Inc.  Law Students in 
Action provides opportunities to volunteer with 
public interest law offices in the Rochester and Fin-
ger Lakes areas and the Southern Tier of New 
York State where they gain valuable legal experi-
ence and firsthand knowledge of how the public 
interest sector operates.  In return, public interest 
law offices are better able to serve their low-
income clients and underserved communities. 
 
The following are brief sketches of our summer 
interns and their projects.  We thank them for their 
hard work this summer and wish them well as they 
return to their studies this fall. 

 
Matthew Gehl, a Law 
Student’s in Action Pro-
ject intern spent his sum-
mer working on a variety 
of projects with five dif-
ferent staff members.  
One such project in-
cludes analyzing mort-

gage lending tables and drafting a comment letter 
to federal bank regulators on Bank of America’s 
Community Reinvestment Act (CRA) performance 
over the past few years.   
 
Barb van Kerkhove, one of Matt’s supervisors is 
delighted that he enjoys crunching numbers. 
“When I find somebody who likes to do what I like 
to do, and does it well, it’s exciting.”  The numbers 
he’s been working with are mostly bank data on 
mortgage loans which can show trends in lending 
practices and could reveal biases against certain 
groups of borrowers if they exist.  Whereas he 
once avoided using Excel, he says he now appre-

ciates its power in working with large masses of 
data. 
 
Another revealing experience was working with 
Bryan Hetherington and Susan Antos on a class 
action involving child support.  Although a settle-
ment was reached over ten years ago, the mecha-
nism for payments is anything but efficient.  When 
calling around to the collection offices throughout 
the state he found that in many cases the           
approved scaled-down “desk review” forms were 
not even available. 
 
An observation of Matt’s speaks well for the work 
environment he found at Empire Justice.  He was 
struck by the absence of competition as a primary 
motivating factor 
 
Matt will be back at The University of Buffalo Law 
School this fall for his second year.  He says that 
his internship at Empire Justice has allowed him to 
see in action some of the things he learned in his 
first year at law school, and what he learned here 
will give him a head start for next year.  Matt’s ad-
vice to future interns (and every one else), what 
you get out of an experience depends a lot on 
what you put into it. 

 
Luis Segura was with us 
through the Diversity 
Clerkship Program of 
the Monroe County Bar 
Association.  Working 
with attorneys Michael 
Mulé and Bryan Hether-
ington, Luis has been 
working on several civil 

rights issues, one of which is how the courts deter-
mine when suits can be brought by private citizens 
for violation of federal laws.  Different courts use 
different methods of analyses and Luis is tracking 
the evolution of the legal principles and precedents 

(Continued on page 17) 

Richness of Backgrounds is Outstanding  
as Summer Interns Take on Projects  

in Rochester and Albany Offices 
 

By Barbara VanKerkhove & Warren Wightman 
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involved.  He is also working with Mike on specific 
employment discrimination cases and updating the 
attorneys’ fees chart for the office.  He says he has 
been especially impressed by the work needed just 
to determine if a case is likely to be successful, 
and the options available other than litigation.   
 
Luis says his decision to accept the internship at 
Empire Justice was based on his interest in the 
types of cases being handled and the obvious 
dedication of the attorneys.  Legal services work is 
crucial for the community, he says, and more peo-
ple should be aware of what is being done—and 
should find ways to participate in the effort. 
 
As for opportunities to apply classroom work to the 
real world, Luis says he has been able to use what 
he learned in research and writing class from his 
first year in law school on several of his Empire 
Justice projects.  He also brings fluency in Span-
ish—which effectively plays into Mike Mulé’s work 
with LEP (Limited English Proficient) clients and 
training programs.  Before interning at Empire Jus-
tice, Luis already had experience in a down-state 
District Attorney’s office where his bi-lingual skills 
proved invaluable.  Working with Mike has further 
emphasized the role of court interpreters and the 
strict rules that apply. 
 
When he’s not wrapping his brain around legal 
matters, Luis plays tennis, is a movie buff 
(“Transformers was great!”) and keeps an eye (and 
ear) out to the pop culture scene.  His words of 
wisdom to would-be interns in a legal services of-
fice:  Keep an open mind; participate in as many 
types of cases as possible; learn the other func-
tions the attorneys perform besides litigation; re-
member that the focus is on people, not financial 
gain. 
 
Luis will be starting his second year at the Univer-
sity of Buffalo Law School in the fall.  

 
From the Syracuse Uni-
versity College of Law, 
Kelly Bunch also comes 
to us from the Law Stu-
dents in Action Project.  
She worked with attor-
ney Peter Dellinger re-

searching and writing on the Credit Repair Organi-
zations Act, on the availability of attorneys’ fees 
under the New York Human Rights Law, and draft-
ing complaints on various consumer issues. 
 
Through her work with Peter, Kelly has come to 
understand the importance of attorneys’ fees in 
funding the work of civil legal services organiza-
tions.  In her research on the New York Human 
Rights Law, Kelly is finding that the state law has 
stronger human rights protections than the federal 
law.  However, there is a history of attorneys’ fees 
being awarded under the federal law.  Kelly hopes 
to find some precedence for attorneys’ fees under 
the stronger state law. 
 
Kelly is also working with attorney Jonathan 
Feldman to develop a CLE (Continuing Legal Edu-
cation) unit on recent federal and state amend-
ments to the Individuals with Disabilities in Educa-
tion Act emphasizing how much of the legal burden 
has shifted from the school districts to the plaintiff 
or student’s parents. 
 
This fall Kelly will start her second year at the Syra-
cuse College of Law.  Her advice for other law stu-
dent interns is to “be very flexible, open to the 
broader experience; and try to get as much out of 
[your internship] as you can.”  “Being in the ‘real 
world’ is a lot more fun and interesting than law 
school,” she says. 

 
Amy Russell is also a Law 
Student in Action intern.  
She hails from Minneapolis 
via University at Buffalo 
Law School where she will 
start her second year this 
fall.  Amy is doing legal 

research for attorney Amy Schwartz on a variety of 
domestic violence issues, including the prevalence 
of, and legal issues around, domestic violence in 
the gay and lesbian communities.  
 
While researching legislative and case law up-
dates, she learned that an attorney needs to be a 
skilled researcher or have a good researcher on 
staff—viz., someone like Amy Russell.   “The laws 
and case law in some areas, such as The Defense 
of Marriage Act, are changing so quickly.  Attor-

(Continued from page 16) 

(Continued on page 18) 

Summer Interns—continued 



Page 18 Legal Services Journal August 2007 

neys need to keep up on these changes to effec-
tively represent their clients,” she says. 
 
In addition to law school and her volunteer work 
with the Law Students in Action Project, Amy is 
working with children’s advocacy centers on issues 
of child abuse.  When not working on legal issues, 
she enjoys learning about the life and culture of 
New York State. 
 

Intern Daniel Webster 
will start his third year 
at the University of Buf-
falo Law School in 
September. Before en-
tering law school he 
worked two years at 
the Rochester law firm 
of Boylan, Brown, 

Code, Vigdor and Wilson in their loan department, 
and for ACORN (Association of Community Or-
ganizations for Reform Now).  Dan is also in the 
Law Students in Action program. 
 
When he came to Empire Justice Center, Dan was 
already familiar with the problems of predatory 
lending that have surfaced in the sub-prime mort-
gage slump.  What he especially appreciates in his 
work at Empire Justice is the opportunity to deal 
directly with clients trying to sort through their often 
vaguely-defined problems to get at the core legal 
issues.  Not all problems have legal solutions, he 
has found, and even when they do, the appropriate 
action is not always litigation; legal support for a 
client—as in the Ameriquest class action—can fre-
quently facilitate a settlement out of court. 
 
Relating the practical problems of actual cases to 
legal theory is a valuable experience Dan says. 
Developing patience and listening skills is critically 
important and is not something that can be taught 
in a classroom. 
 
Dan is also interested in ways to change the struc-
ture of the lending system itself in order to make 
abuses less likely. In this regard, he is preparing 
an article for the New York Law Journal on the 
Home Equity Theft Protection Act enacted by the 
New York State Legislature in early 2007. He is 
also researching living wage ordinances for the 
University of Buffalo Law School. 

As part of her recommendation of Dan as an out-
standing volunteer, Becky Case-Grammatico, his 
supervising attorney, says: “It is clear to me that 
Daniel is going to be an exceptional advocate for 
his future clients and I consider myself lucky to 
have been able to work with him as he develops 
his advocacy skills in law school.”   
 
Dan blends his outdoor activities with an interest in 
spiritual philosophy.  His advice to other interns: 
Develop a good rapport with your supervising at-
torney and learn as much as you can while you 
have the opportunity. 
 

Daniel Mueller is with the Univer-
sity of Rochester Urban Fellows 
Summer Program, a ten-week pro-
gram in which students from area 
colleges live together on campus 
and are placed in organizations 

located in the city of Rochester where they have 
the opportunity to work on urban and cross-cultural 
issues.  
 
Dan is working with attorney Mike Hanley analyz-
ing the failures of the federal lead paint hazard dis-
closure law and why corrective state or local 
laws are needed. His work includes identifying and 
mapping housing units with lead paint violations in 
the Beechwood Neighborhood in Rochester, NY. 
Dan also will survey Beechwood Neighborhood 
residents about what information, if any, they re-
ceived from the landlord or previous owner about 
previous lead hazard violations. Under the current 
lead paint hazard laws, properties sold through 
foreclosure are not required to disclose lead paint 
violations cited previous to the foreclosure sale. 
This is a big concern in the Beechwood Neighbor-
hood, where Dan has found that 30 percent of the 
properties have been in foreclosure since receiving 
a lead paint hazard citation. Dan is very excited 
about this real world application of data analysis to 
advocacy on social issues.  
 
To stay toned up for the rigors of legal work Dan 
runs on the University of Rochester Cross-Country 
Team. 
 
 
 
 

(Continued from page 17) 
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Brian Mooney came to us at 
the end of his first year at 
University of Richmond Law 
School. Having previously 
volunteered with the New 
York State Division of Hu-
man Rights, he brings spe-

cial knowledge of employment discrimination and 
has been invaluable in preparing the employment 
law section on the Empire Justice website. 
 
Working with attorney Jane Gabriele, Brian also 
assisted with the ongoing special education cases 
and has participated in several meetings of the 
Committee on Special Education. He trained for 
helping with the Ameriquest settlement and has 
contributed significantly by compiling a summary of 
the activities of a local mortgage broker who is 
fraudulently enticing homeowners into bad loans. 
 
Brian says that at Empire Justice he has learned 
that “legal work equates largely to phone work”—
that the business of the law often happens over the 
phone while dealing with clients. He was also 
struck by the number of people for whom legal ser-
vices are vital: “It is sometimes hard to compre-
hend how often things go seriously wrong for those 
who lack the resources to help themselves.” He 
says that seeing the legal principles he learned in 
law school translated into action makes them a lot 
less abstract. He will pay better attention next year! 
 
In his free time, Brian enjoys running and every-
thing about cars—like driving high-performance 
sports cars and re-building engines.  His tip for fu-
ture interns: work with an attorney who handles 
cases that interest you—that way you will better 
know what questions to ask and it will be a more 
positive experience. 

 
Working in our Albany office 
under the guidance of sea-
soned immigration attorney 
Barbara Weiner, is Amy 
Kaslovsky.  Amy says 
“working at Empire Justice 
Center this summer has been 
a wonderful experience. I have 
learned so much and have 

gained valuable legal experience from my time 
here.” 
 
Amy’s main focus this summer was conducting ini-
tial research for the Food Stamp Resource web-
page that is currently being developed.  Amy says, 
“it was very rewarding to contribute to this worth-
while project.  Not only have I learned a tremen-
dous amount about the way the federal Food 
Stamp Program operates, I have also learned 
about administrative law and the welfare system in 
general.  In addition, I was able to see firsthand 
how these laws operate while assisting with two 
Food Stamp related cases.”   
 
One of these cases was a request to reopen a fair 
hearing that affirmed a Monroe County decision of 
food stamp benefits, of the basis of the fleeing 
felon disqualification.  Amy did substantial re-
search and prepared the first draft of the memo of 
law. 
 
Amy also worked on a case involving an Afghan 
refugee family.  The eldest member, of the family, 
the Grandmother, had been incorrectly denied all 
assistance and was facing mounting medical bills.  
Amy negotiated with health care providers and the 
collection agencies so that they ceased all collec-
tion activities pending the outcome of the Grand-
mother’s renewed application. 
 
Amy’s internship experience will help prepare her 
for a future career in public interest law and has 
strengthened her commitment to pursuing a career 
serving the legal needs of low income individuals.  
Amy will be returning to her 2nd year at UB 
 

Jessica Ansert is also working in 
our Albany office on various pro-
jects with public benefits attorney 
Susan Antos.  Her primary project 
has been to keep the Fair Hearing 
Bank updated.  Jessica also has 

had the opportunity to work on several cases in-
volving child support.  She especially enjoyed re-
searching and gathering information on the desk 
review process and the due process rights of pub-
lic assistance recipients who assign their rights to 
child support to the state. 
 

(Continued from page 18) 

(Continued on page 23) 

Summer Interns—continued 

Not Pictured 
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Regulatory Roundup 
By  Susan C. Antos 

Regulatory Round Up reports on administrative rule making of interest to public benefits specialists.  
The rulemaking described below appeared in the New York State Register from April 25, 2007 to August 8, 
2007.  All references are to 18 NYCRR, unless otherwise indicated.  If you are interested in reading the 
text of a proposed rule or the summaries of public comment and the response regarding an adopted rule, 
please contact Connie Wiggins (cwiggins@empirejustice.org).  Any comments submitted by Empire       
Justice Center on proposed regulations, are available at www.empirejustice.org.  From the “Issue Areas” 
bar, click on the “Public Benefits” section, go to “Cash Assistance” and then “Comments on Regulations.” 

Notice of Proposed Rule Making 

Date  
of  

Filing 

Last Day  
to 

Comment 

Regulations  
Affected Summary 

7/3/07 8/18/07 357 
421 
428 
430 
441, 443 

Home Studies for Adoptive and Foster Place-
ment:  This rule, which was promulgated on an 
emergency basis on October 1, 2006, December 28, 
2006, April 18, 2007 and June 26, 2007 has finally 
been promulgated as a proposed rule.  It permits 
foster children who are being released into their own 
care to get their medical and education records at no 
charge.  It requires child protective services informa-
tion inquiries to other states when a person applying 
to be an adoptive or foster parent has resided out of 
state within 5 years of the application.  It establishes 
time frames for the completion of home studies. 

7/3/07 8/18/07 Part 421.443 National Criminal History Records Check:  The 
federal Adam Walsh Child Protection Act of 2006 
(PL 109-248) and Chapter 668 of the Laws of 2006 
amending Social Services Law §378-a(2) require, 
effective January 11, 2007, national criminal history 
record checks through the FBI of all persons apply-
ing for certification or approval as foster or adoptive 
parents and all persons over the age of 18 residing 
in the homes of such applicants.  Refusal to sign a 
consent for the FBI check will result in a denial of the 
application.  The regulations also require that all 
such persons be fingerprinted.  This emergency rule 
was previously filed on an emergency basis on De-
cember 28, 2006, April 18, 2007 and June 26, 2007. 
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Notice of Adoption 

Date  
of  

Filing 
Effective Date Regulations  

Affected Summary 

6/5/07 6/20/07 358-1.1 
415.2(a) 
415.4(a)(5) 

Public Assistance Employment Programs:  This 
regulatory amendment corrects outdated references to 
employment provisions in 12 NYCRR.  With the trans-
fer of public assistance employment programs from the 
Department of Labor to the Office of Temporary and 
Disability Assistance, the work rule regulations were 
moved from 12 NYCRR to 18 NYCRR.  These regula-
tions correct some references that were overlooked in 
the change. 

5/23/07 6/13/07 452.10(c) Domestic Violence Shelter Address Confidentiality 
Provisions:  This regulation, which was promulgated 
pursuant to 459-(g) of the Social Services Law, re-
quires that the location and address of domestic vio-
lence shelters which are disclosed in applications or 
other documents submitted to state or local agencies 
may not be released in response to a freedom of infor-
mation act request, and may only be released pursuant 
to a Court order or where expressly authorized by stat-
ute or regulation. 
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Empire Justice Web Statistics Grow Steadily 
 

By Nancy Krupski 

Legal Services Journal August 2007 

As the technical assistance and support center for 
civil legal services, one of the things we do is main-
tain an every-growing website that brings to the 
community a variety of resources to help in their 
work. 
 
The general website – www.empirejustice.org – is 
our hub.  Here you will find all kinds of information 
and materials organized by substantive law topic.  
Our main topic areas, listed on the right side of the 
page, include:  
 

 Child Care 
 Child Support 
 Civil Legal Services 
 Civil Rights 
 Consumer & Community Development 
 Disability Benefits 
 Domestic Violence 
 Education 
 Employment 
 Health 
 Housing 
 Immigrant Rights 
 Language Access Resources 
 Public Benefits 

 
Within each of those areas are numerous sub-areas 
and cross-cutting areas which will pop up on a left-
sided menu.  We currently have over 1,800 pages 
on our web, covering over 325 discrete categories.  
Each page contains any number of documents. 
 
From January through June this year, the website 
has seen almost 140,000 visits or “sessions” – an 
average of 764 per day.  There have been over 
652,000 page views, with an average of 3,600 per 
day.  We also maintain the OnLine Resource Cen-
ter with the Western New York Law Center 
(WNYLC) which can be accessed through either our 
website or their’s at www.wnylc.net. 
 
The ORC contains a number of vibrant resources, 
including a number of closed areas that are “for ad-
vocates only.”  These include the Domestic Vio-
lence Case Law Update, Benefits Law Database, 
Resources for Disability Benefits Advocates, and 

the Computer Assistance Tenant Representation 
Advocacy Program (CATRAP).  Also included in the 
OnLine Resource Center are a number of public 
resources, including policy directives and forms 
from state and federal agencies and resources in 
Health Care, which contains information on Medi-
caid, Family Health Plus, Child Health Plus, Man-
aged Care, Medicare and Part D. 
 
This public 
a r e a  a l s o 
houses the 
Fair Hearing 
Bank which 
provides regis-
tered users 
access to a 
growing num-
ber of Fair 
Hearing deci-
sions rendered 
in areas in-
cluding Public 
Benefits, Food 
Stamps, Child 
C a r e  a n d 
Medicaid. 
 
We have seen 
290 new registered users in the fist six months of 
2007 and now have just over 3,100 registered us-
ers.  We’ve also continue to see an increase in Fair 
Hearing submissions and the Bank now has over 
2,230 summarized and searchable Fair Hearing de-
cisions with links to redacted, printable versions of 
the decisions themselves. 
 
The Fair Hearing Bank is a unique resource – one 
that depends on the community to build it.  Each 
decision that is added to the Bank is submitted by 
advocates from across the state who recognize and 
submit local decisions that have the potential for 
statewide impact.  Knowing about and being able to 
retrieve these decisions – both favorable and unfa-
vorable – helps other advocates in their representa-
tion of clients. 

(Continued on page 23) 
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As a way of recognizing the community contribu-
tions, each month we identify an advocate who has 
submitted a hearing with far-reaching impact and 
offer him/her the Fair Hearing of the Month award.  
The advocate receives a certificate (suitable for 
framing!) and the Hearing is highlighted on the front 
page of the Empire Justice web site, so keep those 
decisions coming! 
 
New to the OnLine Resource Center is the On Line 
Training Center, an area we hope to grow in the 
coming years.  There are currently 13 viewable 
training sessions with Continuing Legal Education 
(CLE) credit available to viewers.  Between January 
and June of this year, these trainings were played 
by 390 unique visitors. 
 

 
We hope to continue to build and grow these re-
sources so that we can best meet the needs of the 
community.  We hope you find them helpful and al-
ways welcome your feedback  

(Continued from page 22) 

Web Statistics—continued 

Jessica says “everyone at the office has been in-
credibly helpful and available whether they are in 
Albany or Rochester or elsewhere.  I really feel as 
though I was a part of a great team this summer, 
and that’s why I plan on returning in the fall!” 
 
Jessica is currently attending Albany Law School. 
 

Saima Akhtar has been interning in 
the Albany office for over two years!  
She is currently attending Albany 
Law School and the Rockefeller Col-
lege of Public Affairs and Policy and 
is looking forward to graduation this 

year.  After graduating, Saima is committed to fully 
devoting herself to legal and policy work on behalf of 
low-income and vulnerable individuals. 
 
This summer, working with attorney Susan Antos, 
Saima has focused on addressing the disparities 
that exist between counties in child care co-
payments.  To help raise awareness of the problem 
and find potential solutions, she coordinated several 
meetings of child care resource and referral direc-
tors from different parts of the state and one meeting  

 
with child care center directors.  At these meetings, 
both Susan and Saima were able to provide infor-
mation about the co-payment disparity problem and 
discuss possible approaches to making more afford-
able co-payments available throughout the state.   
 
The participants of these meetings provided impor-
tant insight into how financially burdensome co-
payments affect families and child care programs.  
These meetings proved to be a wonderful opportu-
nity to brain-storm about the issue and try to find 
new solutions to an old problem.  Saima also pre-
pared informational fliers for the programs we met 
with to take to legislators, parents they work with, 
and local business contacts to educate about the 
need for affordable child care co-payments in these 
communities and steps that can be taken to help 
reach this goal.   
 
This fall, we will continue to address high child care 
co-payments by reaching out to state policy makers 
about the need for reasonable child care co-
payments in all parts of the state, in the hope that a 
legislative or administrative solution can be found 
quickly  

(Continued from page 19) 

Summer Interns—continued 

Not Pictured 
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the benefit but for the SSN. A recently issued HRA 
policy memo describes the procedure to be fol-
lowed by the local district.  See “Social Security 
Numbers for Noncitizens,” HRA Policy Directive 
#07-24-ELI, July 2, 2007.  An earlier policy memo 
along the same lines was issued by OTDA, gov-
erning the procedures not only for HRA but all the 
local social services districts in the state. See 
“Social Security Numbers for Aliens Without United 
States Citizenship and Immigration Services 
(USCIS) Work Authorization,” OTDA Administrative 
Policy Directive #07 INF-01, January 10, 2007. 
 
Training Requirements 
 
In his decision of August 29, 2006 Judge Rakoff 
found that inadequate raining and faulty training 
materials and policy guidance were in large part 
responsible for the dismal job HRA had done in the 
past in processing the applications of class mem-
bers.  The settlement requires that appropriate 
training curricula be developed and adequate train-
ing be delivered to all HRA staff who handle eligi-
bility determinations, including recertifications.  
Staff required to be trained include 150 Immigrant 
Liaisons, whose tasks include the initial determina-
tion of eligibility in certain cases as well as the pro-
vision of technical assistance to other workers. 
Training must begin no later than in October of this 
year. Immigrant eligibility determinations made by 
HRA staff other than the Immigrant Liaisons can 
only be made by staff who have had equivalent 
training. 
 
Periodic reinforcement training is also required to 
be undertaken. 
 
Retroactive Relief 
 
The settlement has extensive provisions for the 
restoration of benefits lost by class members be-
cause of the policy and practices challenged in the 
lawsuit.  Among the benefits for which retroactive 
relief is available are benefits that were unlawfully 
denied to class members under the State’s Food 
Assistance Program (FAP).  The FAP program is 
no longer in existence but while it was, most bat-
tered qualified immigrants who would have been 
eligible for benefits never received them because 
of the failure of HRA to properly implement the pro-
gram,  

 
Two groups of plaintiffs will have their cases auto-
matically identified and reviewed by HRA for retro-
active relief without the necessity of their respond-
ing to class notice. The first group consists of bat-
tered immigrant class members who, because of 
their immigration status, were excluded by HRA 
from the public assistance grant provided to their 
US citizen children. The second group is com-
prised of class members who were under 18 at any 
time during the retroactive period as defined under 
the settlement and who are either battered quali-
fied immigrants or lawful permanent residents with 
less than five years of residence in the US and 
who were not accepted for food stamps because of 
their immigration status. Those class members 
who are currently receiving public assistance will 
have their benefits restored automatically, without 
the necessity of applying.  The retroactive time pe-
riod for public assistance purposes is from Decem-
ber 13, 2002 through the date of the Order and for 
food stamps, from December 13, 2004 through the 
date of the Order (one year before the filing of the 
lawsuit).  With respect to retroactive FAP benefits, 
since the FAP program no longer exists, payment 
will be made by HRA from “non-welfare funds” in 
an amount that represents 50 percent of the bene-
fit (the HRA share) of the FAP grant the class 
member should have received.  Those eligible for 
retroactive public assistance will also be provided 
with retroactive Medicaid.  For those class mem-
bers who would have been eligible for Medicaid 
but not public assistance (related to the different 
definition of the PRUCOL category utilized by the 
two programs), a separate referral for the determi-
nation of Medicaid eligibility will be made. 
 
Under the terms of the settlement agreement the 
methodology for identification of class members 
who are entitled to retroactive relief is to be devel-
oped by HRA. Plaintiffs counsel will have an op-
portunity to meet with HRA if they have concerns 
about the methodology and to file objections with 
the court if their concerns are not addressed.  No-
tices about the availability of retroactive relief will 
be sent to all class members identified by HRA. 
 
Those who are identified as class members by 
HRA and who are eligible for automatic retroactive 
relief need not respond to the notice.  All who re-
spond to the notice must attend an appointment 

(Continued from page 4) 

(Continued on page 25) 

MKB v. Eggleston Settled—continued 
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with HRA. Notices are not scheduled to go out until 
well into next year. 
 
Continuing Jurisdiction 
 
The settlement provides for the continuing jurisdic-
tion of the Court for a period of four years.  During 
this time, HRA is required to review a random sam-
ple of cases twice each year and provide class 
counsel with the results of such review.  OTDA is 
to supervise HRA by reviewing one out every four 
cases reviewed by HRA.  Similarly, DOH must re-
view a certain number of cases referred for sepa-
rate Medicaid determinations. 
 

 
Plaintiffs were represented by the Legal Aid Soci-
ety of New York, the New York Legal Assistance 
Group, (NYLAG) and Hughes Hubbard & Reed, 
LLP.  Barbara Weiner of the Empire Justice Center 
is of counsel on the case. Monitoring of compli-
ance with the settlement agreement is being han-
dled by NYLAG.  Advocates in New York City who 
are representing battered immigrants or those in a 
PRUCOL classification whose clients have been 
unlawfully denied benefits because of their immi-
gration status can contact Sarah Borsody of 
NYLAG at sborsody@nylag.org or 212-613-5090 
for assistance. 

(Continued from page 24) 

MKB v. Eggleston Settled—continued 

In order to build community understanding of the 
problem, its consequences and support for the 
goal of ending lead poisoning by 2010 in Monroe 
Co. and the actions needed to achieve the goal 
the Coalition and the United Way sponsored a 
lead poisoning prevention summit.  The 500 com-
munity and neighborhood leaders who attended 
the summit heard national and local experts dis-
cuss the problem and what it would take to solve 
it, attended workshops on specific topics, and 
were asked to make concrete public commitments 
of  what they or the organization they headed 
would do to end lead poisoning by 2010.  The 
County Executive committed to add lead inspec-
tion to the public assistance housing inspections 
and the Mayor committed to introducing a com-
prehensive lead poisoning prevention ordinance. 
 
In the end more slowly than we hoped, both kept 
their word.  The Coalition had to draft amend-
ments to the Mayor’s proposal to improve it, most 
of which ultimately passed at a very exciting 
Council meeting in December 2005, to be effec-
tive in July 2006.  The law is described in the 
City’s web site http://www.ci.rochester.ny.us/
PublicSafety/lead/get_prepared.cfm .  Mike Han-
ley did exceptional work drafting most of the  

 
amendments and working with a small team of 
scientists and activists to try to keep council fo-
cused on the science and away from the scare 
tactics of the landlords. Since passage none of 
the negative results anticipated by the landlords 
have occurred. 
 
Since passage, the Coalition has drafted a com-
prehensive community plan to get the rest of the 
way to zero by 2010.  Significant funding has 
been set aside by the Greater Rochester Health 
Foundation to assist over the next three years in 
funding activities under the plan. 
 

Endnotes 
 
1  Children with more than 10micro grams of lead per decili-
ter of blood (ug/dl), the level of concern set by the federal 
government.  Newer studies have shown significant negative 
effects on IQ below that level and no level of lead is believed 
to be safe. 
 
2  The use of lead in paint was not banned in the United 
States until 1978, but lower amounts of lead were used in 
paints after 1940, since the lead was needed for the war. 

(Continued from page 10) 
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