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Paratransit Riders Score Major Victory-
What a Long Strange Trip It’s Been…. 

 
By: Sarah Gilmour 

On July 23, 2003 the United 
States Court of Appeals for the 
Second Circuit issued a ruling of 
nationwide importance to people 
with disabilities who use para-
transit service.  The ruling in 
Anderson v. Rochester –Genesee 
Regional Transit Authority   
____F.3d____, No. 01-9105,2003 
WL 21699710, made it clear that 
in order to comply with the 
Americans with Disabilities Act 
transit systems must plan, fund 
and operate their paratransit pro-
grams for people who cannot use 
regular mainline bus ser-
vice in a manner that 
provides 100% of the 
rides for those who 
make their ride requests 
by close of business on 
the night before they 
wish to ride.  The Court 
ruled that paratransit 
programs may fail to 
provide a small number 
of requested rides only if 
it was impossible to have planned 
for the demand.  The case against 
the Rochester paratransit system 
was brought by Sarah Gilmour, 
Peter Dellinger and Bryan 
Hetherington from the Public In-
terest Law Office of Rochester 
(PILOR). 

Though the Americans with 
Disabilities Act requires transit 
authorities to run a paratransit 
system that is “comparable” to 
their fixed route buses, Monroe 
County paratransit riders had put 
up with a system (“Liftline”) that 
required two weeks notice in or-
der to schedule a ride.  People 
dependant on Liftline for trans-
portation needed to plan their 
lives literally two weeks in ad-
vance.  The complaints were le-
gion.  One client had to wait two 
weeks to have his glasses re-

paired.  Another was 
unable to spend Christ-
mas with her family.  
Yet another could not 
get a ride to the hospi-
tal the day that her fa-
ther died. 
 

Enough was enough.  
Toward the end of the 
last century, advocates 
from PILOR and dis-

ability activists from the Center 
for Disability Rights Independent 
Living Center (CDR) began 
meeting with Rochester-Genesee 
Regional Transit Authority (R-
GRTA) officials in an attempt to 
bring Monroe County paratransit 

(Continued on page 2) 



(Continued from page 1) 
service into compliance with the Americans 
with Disabilities Act (ADA).  These talks 
yielded no movement whatsoever and, when it 
became apparent that no amount of talking 
would persuade the transit authority to comply 
with the ADA, we backed off and began collect-
ing data.  At this point attorney David Cook 
from the law firm of Nixon Peabody, gener-
ously offered to partner with us on the case. 
 

The staff and membership of CDR were in-
valuable to data collection.  Without their docu-
mentation of scheduling problems, we would 
not have had the proof necessary to file the suit.  
After interviewing a number of prospective 
plaintiffs and analyzing the data they provided 
us, in June 2001, we filed our complaint in fed-
eral court.  Over a two week period each of the 
twelve individual plaintiffs had all called to re-
quest rides for work, school, medical appoint-
ments, church, community meetings, movies, 
shopping, family or social trips and each had 
been denied service (some on several occasions) 
because no bus was 
available to trans-
port them at the re-
quested time.  We 
alleged that the tran-
sit authority was in 
violation of the 
ADA by (1) failing 
to provide next day 
service to all eligible 
individuals; (2) 
maintaining a wait-
ing list by requiring plaintiffs to call back re-
peatedly in order to schedule a ride, (3) engag-
ing in an operational pattern or practice that sig-
nificantly limits the availability of paratransit 
service; and (4) failing to provide paratransit 
service in accordance with the plan submitted to 
the Secretary of Transportation.   
 

The case took a procedural twist at this 
point.  After asking for an extension, the defen- 

 
 

 
dants filed a motion for summary judgment in-
stead of an answer.  So before a Rule 16(b) con-
ference could even be scheduled, we submitted 
a cross motion for summary judgment on three 
of our claims and were off to court.  Our motion 
was made significantly easier by the data defen-
dants’ had provided to support their own mo-
tion.  That data made clear that a Liftline cus-
tomer who requested a ride for the next day 
only had a 43% chance of getting the ride.  To 
further bolster our position, we attached a zero 
tolerance letter that had been sent to another at-
torney involved in a similar case from the De-
partment of Transportation.  The letter clearly 
stated that a transit authority must provide 
100% of the requested next day ride requests. 

 
A Courtroom without Benches 

 
Oral argument was one of the high points of 

the litigation.  The court deputies removed half 
of the benches in the courtroom in order to ac-
commodate people in wheelchairs.  When that 

space was full, CDR 
staff lifted people out 
of their chairs and 
carried them to sit on 
t h e  r e m a i n i n g 
benches.  Some peo-
ple spilled over into 
the well along with 
CDR’s American 
Sign Language inter-
preter.  The press sat 
in the jury box and 

the lobby was littered with empty wheelchairs.  
Bryan Hetherington rose to the occasion with a 
stirring and, as it turned out, persuasive oral ar-
gument. 
 

On August 14, 2001, Judge Larimer issued 
a decision finding R-GRTA’s paratransit service 
to be “abysmal” and granting summary judg-
ment and class certification to the plaintiffs.  
Anderson v. R-GRTA, 206 F.R.D. 56 (W.D.N.Y. 
2001).  Thereafter, began months of negotiation 

(Continued on page 3) 
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(Continued from page 2) 
with attorneys for the defendants in an effort to 
come up with an implementation plan.  These 
negotiations could best be described as “two 
steps forward, one step back.”  Or, vice versa.  
In the meantime, R-GRTA appealed the deci-
sion to the Second Circuit. 
 

Unable to come to an agreement, the parties 
were ultimately forced to rely on Judge Larimer 
for a plan to implement his decision.  That plan 
ordered full compliance and following its issu-
ance paratransit service improved dramatically 
for the plaintiff class.  A few months into the 
year of court supervised monitoring, it became 
clear to plaintiffs that the data provided by      
R-GRTA was skeletal at best.   Not having the 
benefit of discovery, we had no means to inter-
pret what we were given.  In April of 2003, we 
moved the Court for an extended monitoring 
period and more comprehensive data collection.  
The court ordered monitoring period has ex-
pired and this motion is outstanding. 
 

David Cook argued before the Second Cir-
cuit on September 4, 2002.  Prior to argument 
the panel had asked the Department of Trans-
portation (DOT) to again interpret its own regu-
lations.  The author of the letter we had previ-
ously submitted had left the DOT with the Clin-
ton administration.  We were worried.  So was 
the disability community nationwide.  Marilyn 
Golden from Disability Rights Education and  

 
Defense Fund, Inc., initiated a national lobbying 
campaign.  Our efforts paid off.  The DOT stuck 
with its position that 100% means 100%.   
 

The Second Circuit affirmed the District 
Court decision on the claims of failing to pro-
vide next day service to eligible individuals and 
engaging in an operational pattern or practice 
that significantly limits the availability of para-
transit service.  The matter of whether or not the 
transit authority fails to provide paratransit ser-
vice in accordance with the plan submitted to 
the Secretary of Transportation was remanded 
to the District Court. 
 

We hope to work with RGRTA and Judge 
Larimer to develop a plan that will work to pro-
vide paratransit to all those in our community 
who need it.  Though the case is not over, our 
victory is significant because it sets a high stan-
dard of comparable performance for transit sys-
tems nationwide and, as Marilyn Golden put it, 
“makes it harder for other transit authorities to 
weasel out.”   
 

If your local paratransit agency is not pro-
viding rides for all customers who request them 
contact Peter Dellinger or Sarah Gilmour at   
PILOR at (585) 454-4060.  Please contact 
Gladys Castro for copies of the pleadings in this 
case at (585) 454-4060 ext. 5810. 
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Court of Appeals Upholds the Constitutionality of  
New York’s Stalking Law 

By: Amy Schwartz 

Legal Services Journal                                    August 2003 

On July 2, 2003, the Court of Appeals re-
jected arguments by defendant, Paul Stuart, that 
the New York State anti-stalking law was un-
constitutionally vague both on its face and as 
applied to him.  Since the stalking law’s passage 
in late 1999,  People v. Paul Stuart 1 (Editor’s 
Note:  all endnotes can be found on page 6)  is 
the first legal challenge to ascend the entire ap-
pellate ladder in New York State. 
 

The Clinic Access and Anti-Stalking  
Act of 1999 

 
In 1992, the NYS Legislature took an im-

portant, first step toward recognizing that stalk-
ing warranted stronger legal measures and 
amended the crimes of menacing and harass-
ment to include sections addressing stalking-
like behaviors.2  Despite this action, New York 
law still contained no specific anti-stalking stat-
ute.  Shortly thereafter, it was determined that 
even these laws inadequately recognized and 
addressed the dynamics and behaviors related to 
stalking.  For some time, New York remained 
the only state in our nation without any specific 
anti-stalking legislation.3 

 
Following increased public pressure, the 

New York Legislature finally passed The Clinic 
Access and Anti-Stalking Act of 1999.  Effec-
tive on December 1, 1999, the comprehensive 
series of laws 4 created four degrees of stalking 
crimes ranging from a Class B misdemeanor to 
a Class D Felony.  Recognizing the tenacious 
nature of stalkers, the law targeted stalking con-
duct at its earliest stages.  It also provides for 
increased penalties for those who stalk children, 
commit sex offenses, violate orders of protec-
tion, and cause injury while stalking, possess 
weapons while stalking, have committed prior 
crimes of stalking or were previously convicted 
of other specified predicate offenses.  Addition-
ally, in response  to data indicating that many 

stalking victims were stalked or murdered by 
current or former intimate partners 5, all four 
stalking crimes also became enumerated family 
offenses6. 

 
The 1999 law sought to more effectively 

target stalking crimes by focusing on the of-
fender’s conduct and behaviors, as well as the 
victim’s state of mind and/or the reasonable fear 
of harm.  The prior harassment laws used to 
combat stalking were specific intent crimes.  In 
choosing to focus on the stalker’s conduct, 
rather than the stalker’s motivation or intended 
consequences, the Legislature was attempting to 
insure that offenders would not escape criminal 
liability simply by claiming that their persistent 
and outrageous conduct was not specifically in-
tended to cause fear in the targeted victim.  In 
pertinent part, Penal Law §120.45 states: 
 

“a person is guilty of stalking in the 
fourth degree when s/he intention-
ally, and for no legitimate purpose, 
engages in a course of conduct di-
rected at a specific person, and 
knows or reasonably should know 
that such conduct (1) is likely to 
cause reasonable fear of material 
harm to the physical health, safety or 
property of such person...; or (2) 
causes material harm to the mental or 
emotional health of such person 
where such conduct consists of fol-
lowing, telephoning,        or initiating 
communication or contact with such 
person... and the actor was previously 
clearly informed to cease that con-
duct.”      

 
Until Stuart, there has been very few pub-

lished decisions substantively interpreting the 
stalking laws7. 

(Continued on page 5) 
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(Continued from page 4) 
Facts and Procedural History   

 
The defendant, Paul Stuart, approached the 

complainant, a 22 year-old college student, in-
troduced himself, shook her hand, and insisted 
she take flowers from him which she reluctantly 
accepted.  Later that same month, he stood very 
close to her in a coffee shop and asked her to 
dinner.  When she refused his advances and ad-
vised him that she had a boyfriend, defendant 
offered complainant a heart-shaped box of 
chocolates and a portrait of her that he had 
drawn.  When she left to go to the library, de-
fendant followed her and ducked behind trees 
when she looked behind her.  For a period of 
nearly five weeks, defendant relentlessly pur-
sued the complainant almost daily–following 
her onto the subway, to her home, her gym, her 
school, stores, and restaurants.  In all, the com-
plainant reported incidents of stalking to the po-
lice five times.   Following the final complaint, 
the police arrested the defendant and charged 
him with three counts of stalking and one count 
of harassment.   
 

During the City Court proceedings, the de-
fendant moved to dismiss the case arguing that 
the stalking statutes failed to provide adequate 
notice of prohibited conduct and, further, failed 
to give sufficient guidance to those charged 
with enforcing the laws.  These arguments were 
rejected by the lower court.  Following a bench 
trial, the defendant was ultimately convicted of 
two counts of Stalking in the Fourth Degree in 
August 2000.     
 

The defendant’s appeal to the First Depart-
ment on the same constitutional grounds was 
also summarily rejected8. 

 
The Court of Appeals Decision 

 
Defendant Stuart again advanced arguments 

that the statute was unconstitutionally vague 
both on its face (facial invalidity), as well as ap-
plied to him (as-applied)9. 

 
The Defendant argued that the legislature’s 

failure to define the term, “no legitimate pur-
pose” renders the statute impermissibly vague 
because a person of ordinary intelligence would 
not know what the phrase meant.  He further 
advanced that such vagueness would undoubt-
edly lead to discriminatory and arbitrary en-
forcement by police.  This problem, he stated,  
was only exacerbated by the fact that the statute 
was drafted with a general, rather than specific 
intent requirement.  Stuart suggested that before 
a person can be convicted of stalking he must 
have intended a particular result from his con-
duct, such as fear or harm. 
 

Deconstructing the statute, the Court noted 
that the Legislature’s decision to make this a 
general intent crime was quite conscious and 
steeped in sound policy.  Because of many 
stalkers’ various, complicated reasons for en-
gaging in this conduct (i.e. to intimidate a target 
or to delusionally try to win their love), trying to 
discern their specific motivation would be diffi-
cult, if not impossible.  In fact, noted the Court, 
it was precisely the intent defense defendant 
now advances which the Legislature specifically 
sought to stymie.  Writing for the majority, 
Judge Rosenblatt stated, “If the Legislature had 
required that the stalker intend to frighten or 
harm the victim, the statute would be debilitated 
and a great many victims endangered.”  
 

The Court advised that while the law does 
not contain a specific intent requirement, there 
is a mens rea element in place sufficient to pre-
vent one from being prosecuted for acts that are 
accidental or inadvertent.  The Court also indi-
cated that the statute further delineates conduct 
that may easily be avoided by the “innocent-
minded” citizen of average intelligence.  Other 
elements of the statute are sufficiently objective 
in that they require that the victim’s fear be rea-
sonable and that the psychological and emo-
tional harm be material.    
 

(Continued on page 6) 
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Constitutionality of New York’s Stalking Laws-continued 

(Continued from page 5) 
Defendant attacked the use of the term “no 

legitimate purpose” as inherently imprecise. Re-
jecting this challenge, the Court indicated that 
this term does not stand in isolation.  When 
taken together in context with the rest of the 
statutory language requiring the offensive con-
duct to be intentional, repetitive, and unwanted, 
the statute offers clear and definite warning to a 
person of ordinary intelligence. 
 

As to the defendant’s own conduct, the 
Court simply did not believe the defendant 
could have reasonably failed to realize that his 
long-term and repetitive acts targeted at his vic-
tim were not criminal in nature.  The Court 
noted that he advanced no explanation for his 
“inflicting himself on the complainant....nor...
some valid purpose other than hounding her to 
the point of harm.”  Hammering home this 
point, the Court stated that the defendant’s 
course of conduct “is not legitimate, and [he] 
has given us no reason to conclude that it could 
have been anything but illegitimate.” 
 

Doubtless, New York had the benefit of ex-
amining anti-stalking legislation from all other  
states when crafting its own10.  Using the 
“legitimate purpose” terminology in concert 
with a general intent standard parallels stalking 
statutes across the country11.  As in New York, 
most of the challenges on constitutional “void 
for vagueness” grounds have similarly failed12. 
 

In addition to making an important ruling 
regarding the constitutionality of this specific 
law, the Court also used the opportunity of this 
case to articulate a new rule regarding vague-
ness challenges.  Following an extremely de-
tailed analysis of the evolution of the “void for 
vagueness doctrine”, the Court stated that if the 
accused makes an as-applied challenge and said 
challenge is rejected, then the law will have 
been constitutionally applied to at least one per-
son.  Following this logic, the court then indi-
cated that if the law has been constitutionally  

 
applied, the law must be determined to be fa-
cially valid as well.  On the hand, if the accused 
is able to demonstrate that a law is sufficiently 
vague that it fails to provide adequate notice of 
proscribed conduct such that arbitrary and dis-
criminatory police enforcement would follow, a 
court should sustain a facial invalidity challenge 
because the law can never be constitutionally 
applied to any individual.       
 

Concurring in the result, Chief Judge Kaye 
took issue only with the new rule announced in 
the opinion.  Disagreeing with the majority’s 
analytical approach she stated, “… a facially 
vague statute fails to give anyone notice of its 
limits, even though everyone might understand 
its core, and even though it may not be uncon-
stitutional as applied to this core.” 

 
Endnotes 

 
1. 2003 NY Slip Op. 15695, 2003 WL 21512235 (N.Y.) 
2. L.1999, ch. 635, §2 
3. Demetra M. Pappas, Stopping New Yorkers’ Stalkers:  

An Anti-Stalking Law For the Millennium, 27 Ford-
ham Urb. L.J.945 (Winter 2000) 

4. See Penal Law §§120.45 (Stalking in the Fourth De-
gree), 120.50 (Stalking in the Third Degree), 120.55 
(Stalking in the Second Degree), and 120.60 (Stalking 
in the First Degree) 

5. Patricia Tjaden, Ph.D,, The Crime of Stalking:  How 
Big Is the Problem?, National Institute of Justice Re-
search Preview, November 1997.  Available on-line 
at:  http://www.ncjrs.org. 

6. Supra note 2; Family Court Act §812 
7. See People v. Raymond Starkes, 185 Misc. 2d 186 

(2000); People v. Lonnie Eugene, 2001 NY Slip Op. 
4001 (2001); People v. Evelyn Perez, 189 Misc.2d 
516 (2001); People v. Gregory Brown, 190 Misc.2d 
710 (2002); People v. Paul Stuart, 191 Misc. 2d 541 
(2001). 

8. Stuart, supra note 7 at 541 
9. Stuart, supra note 1.  (Please note that at the time of 

this writing, the decision had still not been given pub-
lication page references.  Accordingly, there are no 
formal footnoted citations to this opinion included.) 

10.Pappas, supra note 3 at 948-949 
11.Stuart, supra note 7 at 544 
12.Stuart, supra note 1; See also Stuart, supra note 7 at 

544 
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State Cuts to Prescription Drugs in Home Care  
Program Vulnerable to Challenge Under the  

Americans with Disabilities Act 
 

By: Trilby de Jung 

Citing a fiscal crisis, the state of Oklahoma 
argued in federal court that it is entitled to im-
pose a limit on prescription drugs to participants 
in the state’s Medicaid Home and Community-
Based Services waiver program.  The U.S. 
Court of Appeals for the Tenth Circuit dis-
agreed, however, and this month reversed a dis-
trict court’s award of summary judgment to de-
fendants in a case challenging the drug cap un-
der the Americans with Disabilities Act, (ADA).  
Fisher v. Oklahoma Health Care Authority, 
__F.3d__ (10th Cir. 2003), 2003 WL 21652637. 

 
Plaintiffs in the case challenged the state’s 

decision to limit prescription medications for 
participants in the waiver program to five per 
month regardless of medical necessity.  Because 
the plaintiffs each had limited incomes, serious 
medical conditions and resultant 
needs for multiple, expensive 
medications, the drug cap would 
in effect force them out of their 
communities and into nursing 
homes, where the state provides 
unlimited prescriptions.  Lawyers 
for plaintiffs cited the Supreme 
Court decision in Olmstead, and 
argued that the ADA’s integration 
mandate (which forbids unneces-
sary segregation of the disabled in 
institutions) prohibits a cap on prescription 
drugs that forces individuals into nursing homes 
prematurely. 

 
Does Olmstead Reach Individuals in  

Community Settings? 
 

The district court held that Olmstead does 
not apply to individuals in community settings 
and rejected the notion that the plaintiffs were at 
risk for institutionalization.  The Appellate 

Court found fault with these conclusions, noting 
that nothing in the ADA regulations limits pro-
tection to persons who are currently institution-
alized. 

 
Thankfully, the Circuit Court spared us 

from an Alice in Wonderland like conundrum, 
recognizing that ADA protections would be 
meaningless if plaintiffs were required to segre-
gate themselves by entering an institution before 
they could challenge a law or policy that threat-
ens to force them into segregated isolation. 

 
The Fundamental-Alteration Defense 

 
The district court noted that even under 

Olmstead, states are permitted to resist modifi-
cations that would fundamentally alter their ser-

vices and programs.  The 
lower court emphasized the 
optional nature of the 
waiver program and the 
state’s financial crisis, con-
cluding that the state had 
made a “reasonable move to 
reduce the optional program 
rather than eliminate it alto-
gether…” 
 
Again, the Tenth Circuit 

soundly rejected the lower court’s reasoning.  It 
noted that the mere fact that a program is op-
tional begs the question as to whether provision 
of that service would constitute a fundamental 
alteration of the state’s Medicaid program.  
Similarly, the Appellate Court found the fact 
that Oklahoma has a fiscal problem does not 
lead to the conclusion that preservation of 
unlimited, medically necessary prescription 
drugs will fundamentally alter its program.  Em-

(Continued on page 8) 
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State Cuts to Prescription Drugs—continued 

(Continued from page 7) 
phasizing that the cost of institutional care is 
nearly double that of community-based care, the 
Tenth Circuit cited a lack of evidence that the 
state would, in reality, consider eliminating the 
Home and Community-Based Care program. 

 
The ADA as an Important Tool 

 
The Tenth Circuit is the first federal Appel-

late Court to address the issue if whether 
Olmstead’s integration mandate extends to 
plaintiffs in community settings.  As such, it is a 
powerful affirmation of the ADA as an effective 
tool to push for alternatives to institutional care.  
Similarly, the court’s conclusion that restoration  

 
of cuts to existing services cannot easily be con-
strued as fundamental alterations provides des-
perately needed leverage for defenders of Medi-
caid, as states across the county eye rising costs 
and target long term care for the budgetary axe. 

Page 8 

Statewide Administrative Hearing Skills Training Set for 
December 8-10 in Binghamton 

The New York Legal Services Training, Leadership and Diversity Workgroup is presenting a three-
day Administrative Hearing Training December 8—10, 2003 in Binghamton.  The training is open to 
attorneys and paralegals working in legal services offices. 
 
Training Overview:  Designed for newer attorneys and paralegals, as well 
as more experienced advocates who feel that they could benefit from a ba-
sic training on administrative hearing skills.  The training provides partici-
pants with an opportunity to build and reinforce skills to prepare for and 
present a case at an administrative hearing.  The training consists of large 
group presentations and small group practice sessions, and will culminate 
in a mock administrative hearing. 
 
Topics Include:  Legal analysis and creating a theory of the case; case de-
velopment through discovery and further analysis; proof of facts and evidentiary issues; preparing a 
case for hearing, including witness preparation; and presenting a case at hearing, including opening/
closing statements and direct/cross examination of witnesses. 
 
Registration Information:  Registration materials will be distributed in late October to all legal ser-
vices programs.  The Greater Upstate Law Project is coordinating the training program.  Questions?   
Please e-mail Michelle VanOrman at mvanorman@wnylc.org. 
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Do Less Than Marked Limitations Count  
in Kids’ SSI Cases? 

 

By: Kate Callery & Louise Tarantino 

On May 28, 2003, the United States Court 
of Appeals for the Second Circuit issued its de-
cision in Encarnacion v. Barnhart, 331 F.3d 79
(2d Cir. 2003), a class action in which plaintiffs 
challenged the policy of the Commissioner of 
Social Security of assigning no weight, in chil-
dren's disability cases, to impairments which 
impose "less than marked" functional limita-
tions.  The district court had upheld the policy, 
ruling that it did not violate the requirement of 
42 U.S.C. §1382c(a)(3)(G) that the Commis-
sioner consider the combined effects of all of an 
individual's impairments, no matter how minor, 
"throughout the disability determination 
process." 

 
The Court of Appeals af-

firmed the district court's decision 
dismissing the complaint, but did so 
on grounds that contradicted the dis-
trict court's reasoning and indicated 
that the Commissioner's policy 
might, in fact, violate §1382c(a)
(3)(G).  The district court had 
held that §1382c(a)(3)(G) was satisfied as long 
as SSA's adjudicators considered the combined 
effects of an individual's impairments through-
out most of the disability determination process.  
In particular, the district court thought that there 
was sufficient compliance with §1382c(a)(3)(G) 
as long as SSA aggregated the effects of a 
child's multiple impairments within the bounda-
ries of the regulations' six domains to assess 
whether the overall degree of limitation in each 
domain was "marked" or "extreme."  

 
But SSA was not also required to aggregate 

the effects of multiple impairments across do-
main boundaries.  Thus, multiple impairments 
moderately affecting a particular domain -- say, 
the domain of acquiring and using informa-
tion—could be added together to make a 
marked limitation overall.  But multiple impair-
ments causing moderate limitations in two dif-

ferent domains -- for instance, acquiring and us-
ing information and attending and completing 
tasks -- could not be aggregated to reach the 
"marked" level.  If the overall limitation in any 
domain did not reach the marked level, it could 
not be added to anything else, and essentially 
dropped out of the final calculus of disability. 
 

The Court of Appeals squarely rejected this 
approach.  Although it held that the Commis-
sioner "was not required in a mechanical way to 
add impairments across domains," the agency 
had to have some method for counting less than 

marked limitations in the final determina-
tion of disability.  It could, for in-

stance, increase or "adjust" a less 
than marked limitation in one do-

main to the marked level to account 
for the effects of other sub-marked 
limitations on the child's overall 
functioning.  The decision notes: 

 
“Thus, it appears that the regu-

lations permit SSA to in-
crease a  non-marked limitation up to 
marked to reflect the impact that other 
non-marked impairments may have on 
the claimant’s overall level of function-
ing....” 

 
“Under our understanding, nothing 
would preclude SSA from adjusting an 
otherwise moderate, but nearly marked 
limitation in domain A up to fully 
marked to account for the effect of a 
limitation in domain B.” 

 
Although the language of this discussion is 

permissive, it is otherwise clear from the deci-
sion that SSA must in some manner give due 
weight to impairments causing less than marked 
limitations: 

 
(Continued on page 10) 
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Marked Limitations—continued 

(Continued from page 9) 
“We pause to note that the flexibility to 
account for cumulative effects we have 
just described is likely essential to a per-
missible implementation of the Act....” 

 
“[W]e cannot accept an interpretation 
of ‘consider the combined effect’ 
where the impairment is assigned zero 
weight in the ultimate decision 
whether or not to award benefits. ‘ 
Accordingly, we conclude that the Act 
appears to require that each of a 
claimant’s impairments be given at 
least some effect during each step of 
the disability determination process.” 

 
Despite this language accepting the basic 

premise of plaintiffs’ claim, the Court upheld 
dismissal of the complaint on the grounds that 
plaintiffs had failed to allege in the complaint 
that SSA was not engaging in this now required 
process of ‘adjusting’ limitations in a domain to 
account for the presence of limitations outside 
the domain.  The Court then went on to invite 
plaintiffs to bring a new lawsuit if they claimed 
that SSA did not perform the kind of ‘adjusting’ 
the court had just pronounced necessary. 

 
Plaintiffs, ably represented by Chris Bowes 

and Jim Baker of Center for Disability Advo-
cacy Rights (CeDAR) along with (among oth-
ers) pro bono attorney Jeffrey Trachtman, dis-
agree with the Court's characterization of the 
complaint as lacking an adequate allegation that 
SSA in fact and in practice systematically ig-
nored less than marked limitations when making 
the final disability determination.  Plaintiffs 
may, therefore, seek reargument on this point, 
and ask the Court to send the case back to the 
district court for trial.  Alternatively, plaintiffs 
may simply accept the Court's invitation and file 
a new complaint. 

 
Whatever the next step, plaintiffs are rea-

sonably confident of ultimate success.  The 
Court of Appeals has held that it would be a  

 
violation of the Social Security Act if the Com-
missioner in practice assigned no weight to less-
than-marked limitations when making final dis-
ability determinations.  The Commissioner in 
fact does assign no weight to less-than-marked 
limitations.  Indeed, the Commissioner ac-
knowledged as much during the Encarnacion 
litigation, and claimed that the law forbade her 
to assign any weight to less-than-marked limita-
tions.  All of which makes the Court of Appeals' 
decision to affirm the district court's decision 
somewhat puzzling.   
 

In any event, plaintiffs are determined to 
persevere with their claim and are interested in 
hearing about other children recently denied by 
the Appeals Council (or otherwise ready to pro-
ceed to district court) who have significant limi-
tations in three or more domains.  They need not 
reside in the SDNY.  And on an ongoing basis, 
advocates should continue (or begin!) arguing to 
ALJs and the Appeals Council that moderate 
limitations should be considered under Encar-
nacion in making functional equivalency deter-
minations.  Bear in mind that ALJs will likely 
continue to reject this argument. It is nonethe-
less important to make the argument to preserve 
the record for appeal - and in some cases it may 
be your only argument!  The best-case scenario, 
however, would be to also have an alternative, 
more clear-cut argument in order to obtain an 
earlier victory for your individual client while 
this issue continues to wend its way through the 
courts.   

 
If anyone has questions about the decision 

or further litigation on this issue, please contact 
Christopher Bowes or James Baker at CeDAR 
212-979-0505 or chris@cedarlaw.org.  
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Medicaid Buy-In for the Working Disabled 
Finally Arrives in New York State 

 

By: Jim Sheldon and Ed Lopez 

The long-awaited and much-needed Medi-
caid Buy-In Program became available for New 
Yorkers with significant disabilities on July 1, 
2003, amidst very little fanfare.  Significant ef-
fort will be needed from advocates to help po-
tential recipients learn about and access the new 
program, as fiscally strapped counties are virtu-
ally certain to provide too little training to too 
few workers on application and eligibility pro-
cedures. 
 

History of Medicaid Coverage for the  
Working Disabled 

 
Since 1987 when the section 1619(b) Medi-

caid provisions became permanent, SSI benefi-
ciaries have been able to keep Medicaid when 
they lose cash benefits due to wages, however, 
no parallel provisions have existed for persons 
who do not receive SSI, including individuals 
who receive SSDI without an SSI supplement. 
 

Congress created the Medicaid Buy-In op-
tion in section 4733 of the Balanced Budget Act 
of 1997 and enhanced this option through the 
Ticket to Work and Work Incentives Improve-
ment Act of 1999.  By authorizing states to offer 
Buy In programs, these landmark pieces of leg-
islation created an opportunity for states to de-
velop comprehensive work incentives that en-
courage people with disabilities to work or in-
crease their levels of work, thereby reducing or 
eliminating their dependency on cash benefits. 
 

New York is now implementing the Medi-
caid Buy-In program adopted by the state legis-
lature and signed by Governor Pataki on Janu-
ary 16, 2002.  The legislation, Sections 62-69 of 
Part A of Chapter 1 of the State Health Work-
force Recruitment and Retention Act of 2002, 
extends Medicaid coverage to working indi-
viduals with disabilities who have net incomes 
at or below 250 percent of the federal poverty 

level and non-exempt resources at or below 
$10,000.  Because SSI-related earned income 
exclusions are used to determine net income in 
the Buy-In program, this means that an individ-
ual could be eligible for the program with an-
nual income as high as $46,170. 
 

Originally, the legislation was to be imple-
mented by April 1, 2003, but implementation 
was delayed.  Fortunately, as the April 2003 
date approached and the community of working 
individuals with disabilities pressured the state 
to make implementation a priority, the Gover-
nor announced that the legislation would be-
come effective on July 1, 2003, even if no regu-
lations had been published. 
 

On June 9, 2003, the Department of Health 
issued Administrative Directive (ADM) 03-04, 
providing local Departments of Social Services 
interim implementation instructions for the 
Buy-In program.  Although regulations had still 
not been published as of late July 2003, the state 
has geared up to begin accepting applications 
for the program on July 1st. 
 

New York’s Medicaid Buy-In Program 
 

New York just became the 27th state to im-
plement a Buy-In program.  New York’s pro-
gram is quite unique as it will establish two 
groups:  the Basic Coverage Group and the 
Medical Improvement Group. 
 

The Basic Coverage Group 
 

To be eligible for the Basic Coverage 
Group, an individual must have a disability that 
meets the medical criteria established for the 
SSI program, but have too much income to 
qualify for SSI.  In addition to the usual Medi-
caid rules, the specific requirements are: 

(Continued on page 12) 
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(Continued from page 11) 
• Disability – Certified disabled under SSI 

criteria 
• No SGA test – In determining disability, 

there is no “substantial gainful activ-
ity” (SGA) test (i.e., earnings over $800 per 
month in 2003 are irrelevant) 

• Age – Be at least 16 but not yet 65 years old 
• Work – Be engaged in paid work (includes 

part-time and full-time work) 
• Income – Have a gross income that may be 

as high as $46,170 for an individual and 
$61,870 for a couple (as of January 1, 2003) 

• Resources – Have non-exempt resources 
that do not exceed $10,000 

 
The Medical Improvement Group 

 
To be eligible for the Medical Improvement 

Group, an individual must meet all the criteria 
met by individuals in the Basic Coverage 
Group.  Additionally, the individual must be in 
receipt of coverage through the basic group, no 
longer disabled under the SSI criteria but con-
tinuing to have a severe medically determined 
impairment.  Keep in mind that loss of eligibil-
ity under the Basic Coverage Group must be the 
direct and specific result of loss of disability 
status because of medical improvement.  Fi-
nally, an individual in the Medical Improvement 
Group must be employed at least 40 hours per 
month and earned at least the federally required 
minimum wage. 
 

How the Premium Works 
 

For both groups, individuals with net in-
come below 150 percent of the poverty level 
(FPL) will not need to pay a premium.  Indi-
viduals with a net income above 150 percent of 
the FPL but below 250 percent of the FPL will 
have a premium calculated as follows:  3 per-
cent of net earned income plus 7.5 percent of 
net unearned income. 
 

Luckily, for an individual who qualifies for 
the Medicaid Buy-In program now, a morato-
rium on premium payments has been instituted 
until such time as systems support for auto 

 
mated premium collection and tracking is avail-
able.  The Department of Health estimates that 
the implementation date for collection of premi-
ums will be in the Spring 2004.  Individuals 
who are then found eligible for the program but 
with a premium will be assessed a premium pro-
spectively. 
 

The Application Process 
 

Individuals must apply for the Medicaid 
Buy-In program at their local Department of So-
cial Services (DSS) by completing the form all 
applicants for public assistance complete, Form 
2921, “Application for Public Assistance/
Medical Assistance/Food Stamps/Services.”  In 
addition, the local DSS must conduct a face-to-
face interview to ensure that the applicant meets 
the basic program requirements. 
 

In those cases in which the individual has 
not been previously certified disabled, the local 
DSS must assist the applicant in establishing 
proof of disability by having the individual sign 
the appropriate consent forms for release of 
medical information and by sending requests for 
medical information to all relevant medical pro-
viders. 
 

In all cases, the local DSS must provide in-
formation to the applicant about the Plan for 
Achieving Self Support (PASS) and Impairment 
Related Work Expenses (IRWE).  The authors 
are hopeful that the Department of Health will 
train local Medicaid caseworkers concerning the 
PASS, IRWEs, and other SSI-related work in-
centive provisions, as these special rules have 
long been overlooked in the Medicaid program. 

 
Applicants with an income that is below 

150 percent of the federal poverty level are eli-
gible to participate in a managed care plan 
through the Medicaid Buy-In program.  All 
other applicants are excluded from the managed 
care option.  Individuals cannot be required to 
enroll in managed care even in counties with 
mandatory participation in managed care. 

(Continued on page 13) 

Page 12 

Legal Services Journal                                    August 2003 

Medicaid Buy-In—Continued 



(Continued from page 12) 
Local DSS agencies must send application 

packages – consisting of copies of the applica-
tion, all required documentation for eligibility 
and consent for release of medical information 
forms and requests for medical records – to the 
Medicaid Buy-In Coordinator at the Department 
of Health’s Albany Central Office for process-
ing.  According to the ADM, local DSS agen-
cies must forward application packages to the 
Albany Central Office for processing, within 10 
days of the application, even if it does not con-
tain all the required documentation. 
 

If the application for the Buy-In program is 
granted, the recipient will be entitled to up to 
three months of retroactive eligibility.  Recipi-
ents found eligible prior to October 1, 2003 will 
be eligible for retroactive eligibility to July 1, 
2003, only. 
 

Grace Periods 
 

A major question asked by individuals 
awaiting news implementing the Medicaid Buy-
In program is what happens to a participant if he 
or she stops working while participating in the 
program.  According to the ADM, recipients 
may be granted a grace period if the individual 
is not working but remains eligible for the pro-
gram.  A grace period can be for up to six 
months in a 12-month period.  Multiple grace 
periods may be granted as long as the sum of 
the grace periods does not exceed six months in 
a 12-month period.  Two types of grace periods 
may be granted. 
 

Change in Medical Condition.  A grace 
period of up six months will be allowed if, for 
medical reasons, the recipient is unable to con-
tinue working.  Medical verification will be re-
quired. 
 

Job Loss (through no fault of partici-
pant).  A grace period of up to six months will 
be allowed if, through no fault of the recipient, 
job loss occurs (layoff, etc.).  The local DSS 
must verify that the recipient is reasonably ex-

pected to return to work as it is a temporary lay-
off, or that the recipient is actively seeking new 
employment. 
 

The local DSS will be responsible for grace 
period determinations. 
 

Miscellaneous Details, Next Steps 
 

For mixed households, only the applicant 
for the Buy-In program will be eligible for par-
ticipation in the program.  For mixed house-
holds, only the application of the individual, 
seeking assistance from the program, will be 
process by the Albany Central Office.  Normal 
Medicaid eligibility for the rest of the household 
will be determined by the local DSS.  For an 
existing mixed household, the local DSS will 
coordinate with the Albany Central Office to set 
up a separate case. 
 

According to the ADM, an additional ad-
ministrative directive will be issued at a later 
date to explain the automated premium payment 
system as well as the transition of the Medicaid 
Buy-In program to the local DSS agencies from 
the Albany Central Office.  In addition, New 
York City, and its Human Resources Agency, 
will have its own case processing instructions 
for the Buy-In program.   
 

Conclusion 
 

The Medicaid Buy-In program promises to 
address the health care needs of many New 
Yorkers who want to work despite severe dis-
abilities.  Combined with the continued avail-
ability of section 1619(b) Medicaid, there 
should now be a means for ensuring continued 
Medicaid eligibility for nearly all individuals 
with disabilities who hope to work for signifi-
cant wages.  Readers of this newsletter can play 
a major role in helping to get out the work about 
this new work incentive. 

 
 

(Continued on page 14) 
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(Continued from page 13) 
The NY State Work Incentives Support 

Center plans to publish additional information 
on the Medicaid Buy in Program in its next is-
sue of The Benefits Planner.  To request a copy, 
or for information or technical assistance on a 
wide range of issues involving benefits and  

 
work, call the State Work Incentives Support 
Center’s toll free number, 1-888-224-3272. 

 
Jim Sheldon, Esq. is a supervising attorney at 

Neighborhood Legal Services in Buffalo.  Ed Lopez, 
Esq. is employed by Cornell University’s Program 
on Employment and Disability. 
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Medicaid Reform Takes to the Road  
With “Public” Roundtables 

 

By: Trilby de Jung 

The Senate Task Force on Medicaid Reform 
held it’s first meeting in Albany on July 28 and 
has developed a calendar for roundtables to be 
held around the state in the next month and a 
half. 
 

Albany                                  August 12 
(Hearing Room A, LOB)   10:00-3:00 
 

Binghamton:                         August 27 
 
Adirondacks:                        September 15 

(Paul Smith College) 
 
Western New York:              September 24 
 
New York City:                    To be 
                                              determined 

 
Unfortunately, the work at this point is that 

only invited speakers will be able to provide in-
put to the taskforce at the roundtables.  While 
the meetings are “open to the public”, time for 
questions and answers following roundtable dis-
cussion will be reserved for members of the 
Taskforce Advisory Panel, which has recently 
been appointed. 
 

Substantively, the Task Force will be di-
vided into four working groups:  Acute Care, 
Long-term Care, Pharmaceuticals, and Local 
Government and Administrative Process.  The 
working groups will each be chaired by a Sena-

tor and are charged with developing policy op-
tions that will achieve the mission of the Task 
Force, which has been described by co-chair 
Sen. Ray Meier as “to contain costs while pre-
serving the integrity of the health care system.” 
 

More specifically, the Task Force is ex-
pected to focus on 1) alleviating Medicaid’s 
burden on local governments and property tax-
payers; 2) rules regarding transfers of assets and 
eligibility; 3) the bad debt and charity care pool; 
and 4) the need to make the program more effi-
cient.  The task force will almost certainly con-
sider cuts in services and eligibility among other 
cost saving measures, finalizing recommenda-
tions and preparing legislation in late fall. 
 

For a list of the membership of the Task 
Force and it’s recently appointed Advisory 
Panel, visit the Health page of GULP’s website.  
Not surprisingly, the Advisory Panel is sadly 
lacking in representation from consumers, men-
tal health, HIV/AIDS, and the homeless, among 
others. 
 

Spread the word about the roundtable in 
your area and let your local Senators know that 
the Task Force needs to hear from Medicaid 
beneficiaries and not just the institutional play-
ers.  We need to keep up the pressure for a place 
at the table.  If you have questions or want to 
hear more, call Trilby de Jung at GULP, Roch-
ester:  (585) 454-6500 ext. 8. 
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OTDA Issues Guidance to Local Districts on Immigrant 
Food Stamp Restorations 

 

By: Barbara Weiner 

Last year, Congress passed the Food Stamp 
Reauthorization Act.  Among the many changes 
to food stamp program rules and policies the 
law made - most if not all for the better - was 
the restoration of access to the food stamp pro-
gram to an estimated 400,000 legal immigrants.   
 

Specifically, last year’s amendments 
granted eligibility for food stamp benefits to 
disabled immigrants with a “qualified alien” 
status without regard to their date of entry to the 
United States. This provision became effective 
October 1st of last year.  As of April 1st of this 
year, all non-disabled immigrants become eligi-
ble for food stamps once they have lived in the 
United States in a qualified status for five years.  
Later this year, on October 1st, immigrant chil-
dren in a qualified status will become eligible 
for food stamps, like disabled immigrants, with-
out any waiting period.  Children will not be 
subject to sponsor income deeming rules. 
 

Immigrants with “qualified alien” status in-
clude, among others, lawful permanent resi-
dents, certain battered spouses and children, and 
refugees and other immigrants admitted on the 
basis of persecution in their home country. Even 
before these most recent amendments, the latter 
group, refugees and other humanitarian entrants, 
had been eligible for food stamps immediately 
upon being granted their status.  Nevertheless, 
humanitarian immigrants also benefited under 
last year’s Reauthorization Act, by having the 
seven year limit on their eligibility eliminated. 
 

On April 2, 2003, the Office of Temporary 
and Disability Assistance issued an Informa-
tional Letter, 03-14, which was based on guid-
ance that was issued earlier in the year by the 
United States Department of Agriculture, Food 
and Nutrition Service (USDA / FNS).  The INF 
reviews the various “qualified alien” immigrant 
categories and answers specific questions raised 

by the restorations.  It is available at http://
w w w . o t d a . s t a t e . n y . us / d i r e c t i v e s / 2 0 0 3 /
INF/03-INF-14.pdf . 
 

Food Stamp Restoration to  
Disabled Qualified Immigrants  

 
One of the important issues addressed in the 

INF is the question of how an immigrant will be 
determined to be disabled, and therefore eligible 
for food stamps, without first having to wait in a 
qualified status for five years.  Under the food 
stamp law, a person is considered disabled if he 
or she is receiving “disability related” assis-
tance.  Included in the category of disability re-
lated assistance is Supplemental Security In-
come (SSI), Social Security Disability (SSD), 
veteran’s disability benefits, and, most impor-
tantly for immigrant food stamp purposes, dis-
ability-related Medicaid.   
 

As a practical matter, however, an immi-
grant’s access to most types of disability related 
benefits, especially SSI, is substantially more 
restricted than his or her access to the food 
stamp program.  The one exception is New 
York’s Medicaid program, to which immigrants 
with lawful permanent status have access with-
out regard to their date of entry to the United 
States or the date they obtained a qualified 
status.  The INF instructs local districts that, al-
though the food stamp program itself does not 
require (or make) disability determinations, 
“individuals who are also applying for or re-
ceiving Medicaid benefits, including applicants/
recipients of temporary assistance and Medi-
caid, must have a Medicaid disability determi-
nation if there is indication that they may qual-
ify for  disability-related Medicaid.” (Emphasis 
added.)   
 
 

(Continued on page 16) 
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(Continued from page 15) 
It is apparent from the reports of advocates 

that such referrals are not always made in prac-
tice, especially if the immigrant already quali-
fies for Medicaid as a recipient of temporary 
assistance.  The failure of local districts to make 
disability referrals in such cases is no doubt due 
in part to the added financial and administrative 
burden these referrals place on the districts.   
 

The Medicaid rule that requires the local 
district to refer an applicant or recipient for a 
disability determination when there is an indica-
tion the person is disabled is neither new nor 
particular only to immigrants.  Ordinarily, the 
local district has a financial incentive to make 
such referrals - because the district receives fed-
eral funding for disability related Medicaid. 
However, this incentive is lacking with immi-
grants, since most immigrants arriving after Au-
gust 22, 1996, are not eligible for federally 
funded Medicaid for their first five years in a 
qualified status.   Under these circumstances, 
immigrants and their advocates may have to ex-
ert pressure on the social services district to re-
fer immigrants for disability determinations in 
appropriate cases.  Difficulties in getting local 
worker cooperation should be reported both to 
the directors of local districts and to the Depart-
ment of Health.  (Advocates encountering such 
difficulties should also feel free to contact 
GULP’s Albany office.)  
 

Food Stamp Eligibility After 5 Years in a 
Qualified Status 

 
Beginning on April 1st of this year, non-

disabled immigrants who have been residing in 
the United States for at least five years in a 
qualified status are eligible for food stamps.  It 
was expected that as a result of this immigrant 
eligibility expansion, tens of thousands of New 
York immigrant residents would return to the 
food stamp program.  However, in spite of sub-
stantial outreach by both federal and state agen-
cies, as well as the advocacy community, the 
return of immigrants to the food stamp program 
has been much slower than expected.   

 
Nevertheless, in New York City in April, 

about eight thousand newly eligible immigrants 
who were living with households that were par-
ticipating in the food stamp program were auto-
matically added to the household’s food stamp 
case by the Human Resources Administration 
(HRA).  The automatic inclusion of eligible im-
migrants into existing food stamp household 
was a one time deal, and happened only in New 
York City.  From now on, it will primarily be at 
re-certification that excluded immigrant house-
hold members who have met the five year re-
quirement will be added to the household’s food 
stamp grant.  If the immigrant’s presence in the 
household was known to the district from the 
previous certification, the household will be eli-
gible to receive benefits back to the date that the 
immigrant actually met the five year require-
ment. However, food stamp households living 
with immigrants don’t have to wait for re-
certification but can ask to have an excluded im-
migrant household member included in the 
budget as soon as the immigrant has been in a 
qualified status for five years.  

 
Immigrants with qualified status living 

alone, or with households that are not participat-
ing in the food stamp program, must apply for 
benefits when they reach their five year anniver-
sary date in order to get them.   
 

Sponsor Income Deeming and  
Repayment Liability   

 
Sponsors of family based immigrants who 

apply for admission to the United States, or for 
adjustment of status to permanent resident, on 
or after December 19, 1997 have to sign en-
forceable affidavits of support.  By signing the 
affidavit, the sponsor agrees to support the im-
migrant at 125% of poverty. If the sponsored 
immigrant obtains any means tested benefits 
during the period the affidavit is enforceable, 
the sponsor agrees to reimburse the federal, 
state or local agency for the cost of such bene-
fits.   

(Continued on page 17) 
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Immigrants with sponsors who have signed 

enforceable affidavits of support are subject to 
deeming when they apply for means tested 
benefits.  Deeming is a budgeting methodology 
that allows the benefits agency to apply the in-
come and resources of the sponsor to the immi-
grant, even if the sponsor is not actually provid-
ing such support. Deeming and sponsor liability 
are imposed until the immigrant naturalizes or 
can be credited with 40 qualifying work quar-
ters under the Social Security system. 
 

Food stamps are considered a means tested 
benefit and therefore deeming and sponsor li-
ability apply. Nevertheless, there are probably 
very few immigrants currently participating in 
the food stamp program who have sponsors who 
signed enforceable affidavits of support.  This is 
because, except for immigrants receiving dis-
ability related benefits, family sponsored immi-
grants must first be in a qualified status for five 
years before becoming eligible for benefits.  
This means that to be eligible for benefits now, 
an immigrant would have had to receive his or 
her green card before August of 1998. 
 

Because the wait is usually so long between 
the time immigrants apply for permanent resi-
dent status and the point at which they actually 
have their interview and get their green card, the 
vast majority of immigrants who currently have 
had a green card for five years or more must 
have filed their application for permanent resi-
dent status well before December 19, 1997, the 
date the new enforceable affidavits were first 
put into use .  It is only family based immigrants 
who applied for permanent status on or after 
December 19, 1997 whose sponsors will have 
signed enforceable affidavits of support and 
who will be subjected to sponsor deeming and 
liability. 
 

Even though it currently affects only a few 
immigrants, the INF does discuss sponsor liabil-
ity and deeming and how these rules should be 
implemented by the local districts in the future.   

 
The main exceptions to deeming and sponsor 
liability set out in the INF include the following: 
 
• Family sponsored immigrants whose spon-

sors have not signed a legally binding affi-
davit of support are not subject to income 
deeming and their sponsors are not liable to 
repay food stamps provided the immigrant 
(this should include all family based immi-
grant who applied for adjustment or admis-
sion before December 19, 1997 and their 
sponsors). 

 
• Family sponsored immigrants who can be 

credited with forty qualifying quarters or 
who naturalize are not subject to deeming 
and their sponsors are not liable to reim-
burse government agencies for food stamp 
benefits provided the immigrant after that 
point. 

 
• A sponsor is not liable to repay benefits re-

ceived by an immigrant whom (s)he spon-
sored for any period during which the spon-
sor was him- or herself a recipient of food 
stamp benefits. 

 
• Deeming is not imposed if the sponsored 

immigrant’s household is determined to be 
indigent (actual income of 130% of the fed-
eral poverty level or less).  Each indigence 
determination is effective for 12 months.  
(Local districts must provide the name of 
the sponsor and the immigrant to OTDA 
each time the district exempts the household 
from deeming on the basis of indigency.  
OTDA in turn sends these names to the sta-
tistical division of the Bureau of Immigra-
tion and Citizenship Services - BICES.  The 
understanding is that this information is col-
lected so that BICES can make its report to 
Congress about how many immigrants 
whose sponsors signed enforceable affida-
vits of support are receiving federal means 
tested benefits.) 

(Continued on page 18) 
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• Deeming is not applied to battered spouses 

and children as long as they are not living 
with the person responsible for the battery.  
The exemption is available for 12 months.  
It can be extended for additional 12 month 
periods if the battery is recognized by a 
court, administrative finding or by the 
BCIS. 

 
Immigrants who are not required to have 

sponsors under the immigration law, such as 
refugees, asylees and other humanitarian en-
trants, are not subject to deeming or sponsor li-
ability, even though some of them may have 
group or individual sponsors.  These sponsors 
will not have signed an enforceable affidavit of 
support. 
 

A critically important decision made by 
OTDA and set out in the INF concerns the im-
plementation of sponsor liability. The INF states 
clearly that “New York state districts do not 
pursue legal action against the sponsor in fed-
eral or State court.”  (03 INF-14, page 12.)  
Thus, although the local social services district 
may request that the sponsor reimburse the 
agency for the food stamp benefits provided to a 
sponsored immigrant, the districts have been 
instructed not to pursue the claim any further 
than the letter of request.  
 

Sponsor deeming and liability raises several 
questions that are not answered in the INF.  For 
example, can immigrants who do not want their 
name or the name of their sponsor submitted to 
BCIS choose to opt out of the indigence deter-
mination and have sponsor income and resource 
deemed to them?  The USDA has stated it will 
allow state agencies to let households decline 
the “indigency” determination as long as the 
agencies explain to the household that as a re-
sult of the application of deeming, the house-
hold may be found ineligible for benefits or, if 
eligible, receive a smaller grant. 
 
 

 
Submission of the immigrant’s name and 

that of his or her sponsor to BICES may not be 
the only potentially negative consequence for a 
sponsored immigrant who becomes a member 
of a household receiving food stamps.  If the 
immigrant is working, (s)he will not be able to 
count any quarter during which (s)he receives 
food stamp benefits towards the forty qualifying 
quarters necessary to terminate sponsor deem-
ing and liability altogether, or to be eligible for 
certain other benefits, such as SSI.   
 

In light of these concerns, OTDA should 
consider providing sponsored immigrants with a 
way of declining to participate in the food stamp 
household with which they reside. One method 
would be to permit sponsored immigrants to de-
clare themselves “non-applicants” at the time 
the rest of the household applies for food 
stamps.  USDA has confirmed that states can 
continue to permit immigrants under certain cir-
cumstances to choose to be non-applicants early 
on in the application process.  However, to date 
OTDA has demonstrated a reluctance to adopt 
that option in the food stamp program, perhaps 
because of the mandatory filing rules that pre-
clude it as an option in the public assistance 
program.   
 

It should be pointed out, however, that the 
food stamp law itself gives individuals who 
don’t want to be part of the food stamp house-
hold with which they live a way of “refusing” 
applicant status, by failing to provide the agency 
with their SSN or immigration verification 
documents.  The food stamp agency is required 
to continue to process the application of the rest 
of the household in any case, in effect leaving 
the non-cooperating member a “non-applicant.”   
 

There is another, perhaps better, alternative 
than the sponsored immigrant’s refusal to pro-
vide immigration verification or an SSN that 
would allow immigrants whose sponsors signed 
enforceable affidavits of support the option to 

(Continued on page 21) 



Food Stamp Program Updates 
 

By: Barbara Weiner 

There have been three administrative issu-
ances over the last several months from the Of-
fice of Temporary and Disability Assistance 
(OTDA) that concern the establishment and col-
lection of food stamp overissuance claims.  
They are reviewed below. 
 

Compromise of Food Stamp Claims 
 

The first administrative policy issuance, 
dated April 2, 2003, was 03 INF-15.  This INF 
tells the local social services districts that fed-
eral rules now require that potential debtors be 
given notice of the district’s authority to com-
promise (reduce) the amount of a claim against 
a food stamp household.  Effective the begin-
ning of April, food stamp overpayment notices 
sent out by the district must contain 
this information. 

 
Though the authority to com-

promise overissuance claims 
against food stamp households has 
existed in the food stamp law for a 
long time (8 USC §2022), New 
York has rarely, if ever, exercised 
this power.  The State was probably 
not alone.  In fact, there is a re-
ported case of an Iowa debtor’s 
challenge to that state’s failure to notify him of 
its power to compromise food stamp overissu-
ance claims.  The state was held to have vio-
lated due process in its failure to provide such 
notice. Bliek v. Palmer, 102 F.2d 1472 (Eighth 
Circuit, 1997). 
 

Three years ago USDA substantially re-
wrote the overissuance claims collection regula-
tions.  At that point, while not conceding that 
the Eighth Circuit Court of Appeals was correct 
in its 1997 due process ruling, USDA imposed 
the requirement that all food stamp overissuance 
notices include a sentence that “...the State 
agency may reduce any part of the claim if the 

agency believes that the household is not able to 
repay the claim.”  8 CFR  §273.218(e)(3)(iv).  
 

Unfortunately, the scope of the state’s au-
thority has been relatively narrowly interpreted, 
both by USDA in its regulations and by OTDA 
in the INF, focusing primarily on the length of 
time it would take to collect on the particular 
debt rather than on the equities of the claim it-
self.  The federal regulations provide that the 
states may compromise any claim “...if it can be 
reasonably interpreted that a household’s eco-
nomic circumstances dictate that the claim will 
not be paid in three years.”  8 CFR §273.18(e)
(7).  This suggests that a relatively small claim, 
no matter how faultless the household and how 
unfair it would be to collect it, cannot be com-

promised. 
 
OTDA has advised districts 
that, “As a rule, only claims 
that the district deems not to 
be fully collectible via a 
standard repayment agree-
ment or by other means are 
eligible for compromise.”  
03 INF-15, page 2.   As a 
rule of thumb, OTDA sug-
gests that the districts com-

promise only the portion of the claim that ex-
ceeds the amount that could be collected in 
three years, at a rate of ten percent of a food 
stamp grant for a household the size of the 
debtor household.  The State further restricts the 
adjustment of claims by telling districts that 
compromise should only be considered if a 
claim is “...not collectible by ordinary meth-
ods.”  This suggests that claims that can be col-
lected through recoupment are not eligible for 
compromise. 
 

Both USDA and OTDA’s rule on the settle-
ment of claims are a good deal more restrictive 

(Continued on page 20) 
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Food Stamp Program Updates—continued 

(Continued from page 19) 
than the statutory grant of power to the Secre-
tary of USDA in 8 USC §2022 would dictate.  
There is some suggestion, though, in the pream-
ble to the overpayment regulations, that USDA 
intended to provide a somewhat broader claims 
compromise authority for Agency Error over-
payments, analogous to the waiver authority 
granted to the Social Security Administration 
for SSI overpayment claims. In response to sev-
eral public comments to the Proposed Rule that 
urged the USDA to expressly adopt the portions 
of the SSI waiver rule that permit waiver if the 
overpaid individual is without fault and the re-
covery of the claim would defeat the purposes 
of the program, USDA answered, in the pream-
ble to the Final Rule: 
 

...we believe that State agencies already 
have similar authority [to the SSI 
waiver authority].  State agencies are 
currently authorized to compromise 
claims when households are unable to 
pay because of hardship or similar rea-
sons.  Therefore we do not believe that 
this change is necessary.  

 
(Food Stamp Program: Recipient Claims Estab-
lishment and Collection Standards; Final Rule, 
July 6, 2000, 65 FR 41752, at 41765, emphasis 
added.) 
 

The local district’s refusal to compromise a 
food stamp claim is subject to a fair hearing 
challenge.  In certain cases, where to collect the 
claim would be both a hardship to the household 
and “manifestly unjust,” the argument should be 
made that USDA did not intend to preclude the 
compromise of a claim in such situations. 
 
Termination of Certain Overissuance Claims 

 
OTDA informed local districts in 03 LCM 5 

(April 8, 2003) that there would be “a signifi-
cant reduction” in the food stamp overissuance 
claims inventory as a result of discussions be-
tween USDA and OTDA.  The agreement per-
mits the elimination of food stamp claims  

 
against households that are several years old or 
for comparatively small amounts.   
 

Only closed cases with no current collection 
histories will be considered for termination.  
The claims that will be terminated include: 

 
• Agency error (AE) claims that were estab-

lished in 1999 or before and where there has 
been no payment activities since early Feb-
ruary of this year; 

• Inadvertent Household Error claims (IHE) 
that were established in 1997 and earlier 
and, again, where there has been no pay-
ment activity since early February of this 
year; 

• IHE claims that were established in 1998 
and 1999, with current balances of less than 
$750, and 

• IHE claims that were established in 2000 
and 2001, with current balances of less than 
$500. 

 
The district can re-establish a “terminated” 

claim (one that is removed from the claims in-
ventory by the State) but to do so it must follow 
all the steps required to establish the claim in 
the first place, including proper notice that gives 
the debtor information about the claim, includ-
ing the amount, the reason for the claim and the 
period covered by the claim.  The local district 
must have all the documentation necessary to 
support the claim and provide notice to the 
debtor of the district’s authority to compromise 
the claim.  The debtor has the right to a fair 
hearing to challenge both the claim itself or the 
district’s refusal to compromise the claim.  
 

Treasury Offset Fairness Letter 
 

On August 1, OTDA sent a General Infor-
mation System Letter (GIS 03 TA/DC017), no-
tifying the districts that the Thompson v. Wing 
lawsuit, which challenges the procedures used 
by the State to collect overpayment debts 

(Continued on page 21) 
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(Continued from page 20) 
through the federal Treasury Offset Program 
(TOP), is expected to be settled pending a fair-
ness hearing for class members.  The Thompson 
class includes “...all persons who have had or 
will have their federal income tax refunds or 
other federal payments offset to pay Food 
Stamp overpayment debts allegedly owed to the 
United States Department of Agriculture for al-
leged overissuances of food stamp benefits...in 
or after 1996, or any person who received a no-
tice that such an offset could take place in or 
after 1997”. 
 

In preparation for that hearing, a “Fairness 
Letter is to be sent to all class members at the 
end of July, telling them about the terms of the 
settlement, and notifying them of an opportunity 
to go to a fairness hearing if they wish to make 
objections to the settlement.  The hearing will  

 
be held on September 4, 2003 in Judge Azrack’s 
courtroom in the United States Courthouse, 
Eastern District of New York, 225 Cadman 
Plaza East, in Brooklyn. 
 

The fairness letter advises the district to re-
fer to the plaintiffs’ attorneys any clients who 
call with questions about the letter.  The plain-
tiffs’ attorneys are Jane Greengold Stevens and 
Connie Carden of the New York Legal Assis-
tance Group (212-750-0800) and Barbara 
Weiner of the Greater Upstate Law Project 
(518-462-6831).  
 
(A full description of the terms of the settlement 
will be included in an upcoming issue of the Le-
gal Services Journal, once it is approved by the 
Court.) 
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OTDA Issues Guidance—continued 

(Continued from page 18) 
decline participation in the food stamp house-
hold.  USDA has given state agencies the dis-
cretion to utilize a process that requires the 
sponsored immigrant to sign a consent form in 
order to allow the agency to share information 
about the sponsored immigrant with the sponsor 
or the Attorney General.  Failure to give consent 
would make the sponsored immigrant ineligible 
to participate in the food stamp household, since 
the agency would be unable to carry out the 
deeming requirement, including making a deter-
mination of indigency. 
 

In the coming months, fully understanding 
the intricacies of sponsor deeming and liability 
will become increasingly important, as will the  

 
development of mechanisms that minimize, to 
the greatest degree possible, its impact on the 
immigrants whose sponsors have signed en-
forceable affidavits of support.  
 
(For additional information about sponsor 
deeming and liability, or to talk about individ-
ual client experiences, please call Barbara 
Weiner at (518) 462-6831 or e-mail 
bweiner@wnylc.com .  We are interested in 
learning how the local social services districts 
are dealing with these issues, not only with re-
spect to the food stamp program but with re-
spect to all means tested benefit programs.)  



       This article reports activity in the New York State Register from May 28, 2003 to July 
30, 2003.  Two new rules have been proposed, one rule was adopted and one rule was prom-
ulgated on an emergency basis.  Two food stamp regulations proposed in December, 2002, 
have been continued.  All references are to 18 NYCRR, unless otherwise indicated.  If you 
are interested in reading the text of a proposed rule or the summaries of public comment and 
the response regarding an adopted rule, please contact Connie Wiggins (clewis@wnylc.
com) or Nancy Krupski (nkrupski@wnylc.com) at GULP, Albany. 
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Regulatory Roundup  
By:  Susan Antos 

Notice of Proposed Rulemaking 

Date of  
Filing 

Last Day to 
Comment 

Regulations 
Affected Summary 

7/30/03 9/13/03 413.2 
414.11 
415.4 
416.11 
417.11 
418-1.11 
418-2.11 

Administration of Medications to Children in Child 
Day Care Settings:  Chapter 253 of the Laws of 2002 
requires that the Office of Children and Family Services 
promulgate regulations governing the administration of 
medication to children in day care.  It is the position of 
the State Education Department that the Nurse Practi-
tioner Act (Education Law §6902) makes the admini-
stration of medication to children in day care centers 
illegal, although the statute itself does not actually sat 
that.  These regulations are an attempt to establish new 
standards and resolve the problem.  They are available 
on-line at www.ocfs.state.ny.us/main. 

7/16/03 8/03/03 349.3 
352.33 

Eligibility of Refugees, Asylees and Aliens for Public 
Assistance:  These regulations implement Chapter 214 
of the Laws of 1998 and include (i) the definition of 
Cuban and Haitian parolees; (ii) qualifying quarters of 
work to enable an alien to receive certain forms of as-
sistance; (iii) veteran status; (iv) residency and time re-
quirements for “qualified aliens” and (v) the meaning of 
the term “unlawfully present” with respect to reporting 
aliens to the Immigration and Naturalization Service 
(INS).  The proposed amendments also increase from 
five years to seven years the period that certain “special 
qualified aliens” are entitled to public assistance.  The 
proposed amendments also delete provisions that bar 
certain aliens and refugees from receiving food stamps. 
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Regulatory Roundup, continued 

Notice of Adoption 

Date of 
Filing 

Effective 
Date 

Regulations 
Affected Summary 

7/22/03 11/01/03 Part 352 Shelter Allowances:  The state has adopted the revised 
shelter regulations that were filed in February.  For a de-
tailed analysis, see the April 2003 Legal Services Jour-
nal, pg. 9. Shelter Allowance Receives Administrative, 
Judicial and Gubernatorial Attention by S. Antos. 
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Emergency Rulemaking 

Date of  
Filing 

Rules  
Expire  

On 

Regulations 
Affected Summary 

7/25/03 9/22/03 11 NYCRR 
632-2.5 
362-3.2 
362-4.1 
362-4.3 
632.5.1 

Healthy New York:  These emergency regulations make 
a number of changes to the Healthy New York program 
which will make it more affordable.  The regulations de-
lete the co-payment for well child visits, and allow sub-
scribers to purchase a less expensive package that does not 
include prescription drugs.  The regulations also allow 
employers who have only made “de minimus” contribu-
tions of $50 per month or less, to purchase insurance.  The 
regulation also restructures the financing mechanism, 
which will result in lower premiums. 

5/28/03 
7/21/03 

7/26/03 
9/19/03 

370.10 Temporary Shelter Supplements (TSS):  This regula-
tion, which was first filed as an emergency rule in Novem-
ber 2001, and again numerous times thereafter, allows 
families who receive Safety Net Assistance because they 
have reached the 60-month time limit to receive “Jiggetts” 
supplements. 
 
Under the TSS program, arrears payments can not exceed 
$3,000 or six times the monthly rental obligation, which-
ever is higher. 
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Regulatory Roundup, continued 

Notice of Continuation 

Legal Services Journal                                    August 2003 

The May 28, 2003 State Register contains two Notices of Continuation regarding two proposed 
food stamp regulations filed on December 4, 2003.  The first, regarding Food Stamp Certification 
Periods, implements provisions of federal food stamp regulations regarding certification periods.  7 
CFR 273.10(g).  OTDA proposes to provide certification periods of 12 rather than the current 6 
months and 24 rather than 12 months when all adult members are elderly or disabled. 
 

The second, regarding Eligibility for Food Stamps, would restore provisions of the final federal 
food stamp regulations regarding the requirements for conducting interviews with households re-
ceive “requests for contact” and provisions of shortening or lengthening certification periods in 7 
CFR 73.2(e), 273.12(c)(3), 273.10(f)(4), (5). 
 

A notice of continuation gives the state 6 additional months to determine whether to adopt these 
regulations. 

Notice of Expiration 

The June 18, 2003 State Register includes a notice the OTDA has let a regulatory proposal ex-
pire which had appeared in December 4, 2002 State Register.  The regulation would have limited the 
retroactive relief available when there is a challenge to the adequacy of a public assistance grant to 
the earlier of 60 days prior to the request for such review, the beginning of the certification period or 
60 days prior to the date that the recipient requests that the district review the adequacy of the bene-
fits. 
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